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SUBCHAPTER M. ADMINISTRATIVE PENALTIES
28 TAC §§34.1301 - 34.1308

1. INTRODUCTION. The Texas Department of Insurance proposes new Subchapter
M, §§34.1301 - 34.1308, concerning disciplinary and enforcement actions and
administrative penalties.

This new subchapter is necessary to implement House Bill (HB) 1951, enacted
by the 82nd Legislature, Regular Session, effective September 1, 2011. HB 1951
amends Government Code §417.010, concerning disciplinary and enforcement actions
and administrative penalties for persons regulated by TDI through the State Fire
Marshal's Office (SFMO).

The Sunset Commission’s “Texas Department of Insurance Report to the 82nd
Legislature” (July, 2011), made findings and recommendations related to the need for
the SFMO to have the authority to enforce penalties aga{nst its licensees. One of the
recommendations was that the SFMO have authority to enforce penalties against its
licensees. The SFMO does not directly issue penalties against licensees. Instead,
referrals for violations go through TDI's extensive enforcement process. TDI's
enforcement section has established a penalty threshold to prioritize enforcement
efforts. Many penalties the SFMO would recommend fall below this threshold. This
allows many violators to go unsanctioned. Because of these findings, the Sunset
Commission recommended that the Legislature require the commissioner of insurance
to establish a penalty matrix for violations by SFMO licensees, and to delegate

enforcement authority to the SFMO.
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Under §417.010 the commissioner by rule may delegate to the state fire marshal
the authority to take disciplinary and enforcement actions, including the imposition of
administrative penalties in accord with this section, on a person regulated under a law
listed under Subsection (a) who violates that law or rule or order adopted under that
law. Section 417.010 also states that the commissioner by rule shall adopt a schedule
of administrative penalties for violations subject to a penalty under this section to ensure
that the amount of an administrative penalty imposed is appropriate to the violation.

The proposed subchapter establishes the procedure and schedule of
administrative penalties for violations committed by fire alarm, fire extinguisher, fire
sprinkler, and fireworks licensees to ensure that the amount of the administrative
penalty imposed is appropriate to the violation. Government Code §417.010(e) allows
the state fire marshal to impose an administrative penalty without referring the violatidn
to the department for commissioner action. The proposed administrative penalties are
described in Figures §34.1302(a) — (€). These penalties do not cover every potential
violation of statute or code. The state fire marshal selected particular violations for the
schedule of administrative penalties because of their frequency of occurrence and the
limited subjectivity in determining a violation. The state fire marshal selected the
proposed administrative penalties in the penalty schedule figures based on average or
typical factors in Government Code §417.010(c)(1) — (7). The state fire marshal may
deviate from the penalty schedule by consent order. The state fire marshal also has the
flexibility to refer a violation described in the schedule of administrative penalties to
TD/I’'s enforcement section. Violations referred to enforcement are not limited to the

schedule of administrative penalties figures and may exceed those specified in this rule
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where Government Code §417.010(c)(1) — (7) and Insurance Code §84.022 factors
warrant.

Proposed §34.1301 delegates authority to the state fire marshal and states the
applicability of the administrative penalties. Proposed §34.1302 specifies which types
of disciplinary and enforcement actions are delegated to the state fire marshal. The
schedule of administrative penalties in proposed §34.1302 includes fire alarm, fire
extinguisher, fire sprinkler, and fireworks licensees regulated by the state fire marshal.
Proposed §34.1303 states that a penalty under this subchapter may be combined with
other administrative sanctions.

Proposed §34.1304 describes the notice of violation and penalty that the SFMO
will provide the alleged licensee. Proposed §34.1305 states that the penalty must be
paid or a hearing requested. The licensee has 30 days to either to pay the penalty,
demonstrate compliance, or request a hearing. The proposed 30 days for the licensee
to respond is longer than required by §417.010(f) and Insurance Code §84.042. The
state fire marshal must approve the penalty by order. The order must include findings
of fact and conclusions of law. Proposed §34.1306 describes the process for
requesting a hearing and states that Chapter 2001 of the Government Code applies to
proceedings conducted under this subchapter. Section §34.1306 also states that a
contested case hearing may include other matters against the licensee. Proposed
§34.1307 states that if a person fails to pay a penalty, the state fire marshal may seek
additional sanctions or the attorney general may bring an action to collect the penalty.
Finally, as required by Government Code §417.010(e), proposed §34.1308 states that a

licensee may dispute the penalty under Chapter 84 of the Insurance Code.
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2. FISCAL NOTE. Chris Connealy, state fire marshal, has determined that for each
year of the first five years the proposed sections will be in effect, because of TDI’s self-
leveling method of finance, there will be no involuntary fiscal implications to state or
local government as a result of the enforcement and administration of the proposal.
There will be no measurable effect on local employment or the local economy as a
result of the proposal.

The proposed rules will result in an increase in administrative penalties collected
by TDI. The state fire marshal anticipates that the rule proposal will increase
compliance costs for fire alarm, fire extinguisher, fire sprinkler, and fireworks licensees
that are in violation of the statutes and rules. Under the proposed schedule of
administrative penalties, licensees will have to pay administrative penalties for violations
that previously closed with action by TDI. Some local governments, including
independent school districts, have fire detection or alarm licenses under Insurance
Code Chapter 6002. Any licensee, including a local government that chooses to hold a
license, will incur costs only for violations of statute or rules. The penalty amounts are
an avoidable cost.

TDI's funding comes from a self-leveling method of finance comprised primarily
of maintenance taxes, fees, and assessments collected from its licensees. A similar
process applies to the SFMO. Any increase in administrative penalties collected offsets
a corresponding need to increase the amount of licensing and registration fees collected

from its licensees and registrants. Due to the nature of TDI's self-leveling funding, the
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proposal will not result in any fiscal impact to TDI or any other entity within state or local

government.

3. PUBLIC BENEFIT/COST NOTE. State Fire Marshal Connealy has determined that
for each year of the first five years the proposed rules are in effect, the public benefit
anticipated as a result of the proposal is improved health and safety due to better
enforcement of fire alarm, fire extinguisher, fire sprinkler, and fireworks regulations. The
adopted schedule of administrative penalties specifies the cost to persons required to
comply with the proposal. Whether a licensee is required to pay an administrative
penalty depends on its compliance with applicable regulations. Costs for compliance
will not vary between the smallest and largest businesses to the extent that
administrative violations are uncorrelated with the size of the firm. Although TDI does
not believe that the proposed section will have an adverse effect on small and micro
businesses, TDI has considered the purpose of the applicable statutes, which is to
ensure licensees comply with regulations, and has determined that it is neither legal nor
feasible to waive the provisions of the proposed amendments for small or micro
businesses.

The requirements in the proposal may result in some costs to fire alarm, fire
extinguisher, fire sprinkler, and fireworks firms. The anticipated costs for fire alarm, fire
extinguisher, fire sprinkler, and fireworks firms include: (i) costs relating to responding to
the alleged violation and (ii) costs relating to the administrative penalty paid.

1. Costs Relating to Responding to the Alleged Violation. With regard to a response to

an administrative penalty notice, the costs to comply with proposed §34.1301 would be
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a separate, non-recurring expense. Based on this fact and TDI's analysis of identified
cost factors, TDI estimates that each written response to accept the administrative
penalty, request an opportunity to show compliance with all requirements of all
applicable law and rules, or make a written request for a hearing on that determination
to the SFMO, as required by the proposed subchapter, would cost a .Iicensee between
$14 and $16. This cost estimate includes an estimate of 30 minutes of the licensee’s
time to retrieve and print or copy the proof document or documents, costs of between
$.08 and $1.20 for printing or copying the proof document or documents, costs of $.44
to $1.22 for first class postage using the United States Postal Service, and costs of $.05
to $.16 for an appropriately sized envelope. Licensees electing to send documents
through certified mail will incur additional costs of $2.95 or more depending on the size
of the parcel. Total annual costs for compliance will vary based on the number of
administrative penalty responses that the licensee submits.

2. Costs Relating To The Administrative Penalty Paid. The rule specifies the cost of
each individual administrative penalty. Total annual costs for compliance will vary

based on the amount of administrative penalties that the licensee pays.

4. ECONOMIC IMPACT STATEMENT AND REGULATORY FLEXIBILITY ANALYSIS
FOR SMALL AND MICRO BUSINESSES. Government Code §2006.002(c) requires
that if a proposed rule may have an economic impact on small businesses, state
agencies must prepare as part of the rulemaking process an economic impact
statement that assesses the potential impact of the proposed rule on small businesses

and a regulatory flexibility analysis that considers alternative methods of achieving the
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purpose of the rule. Government Code §2006.001(2) defines “small business”as a
legal entity, including a corporation, partnership, or sole proprietorship, that is formed for
the purpose of making a profit, is independently owned and operated, and has fewer
than 100 employees or less than $6 million in annual gross receipts. Government Code
§2006.001(1) defines “micro business” similarly to “small business” but specifies that
such a business may not have more than 20 employees. Government Code
§2006.002(f) requires a state agency to adopt provisions concerning micro businesses
that are uniform with those provisions outlined in Government Code §2006.002(b)-(d)
for small businesses.

As required by Government Code §2006.002(c), TDI has determined that the
proposal may have an adverse economic effect on approximately 15,000 to 16,000
small or micro businesses that are required to comply with the proposed rules.
Although TDI is aware that the large majority of fire alarm, fire extinguisher, fire
sprinkler, and fireworks firms are small or micro businesses, TDI does not have precise
information regarding the number of small or micro registered firms. There are about
17,500 fire alarm, fire extinguisher, fire sprinkler, and fireworks firms regulated under
Title 20, Insurance Code and Occupations Code Chapter 2154. TDI bases this number
on data collected from registered firms upon certificate of registration renewal regarding
the number of individuals employed by the firm, the firm’s annual gross receipts, and
whether the firm is independently owned and operated. The cost of compliance with the
proposal will not vary between large businesses and small or micro businesses, and
TDI's cost analysis and resulting estimated costs for insurers in the Public Benefit/Cost

Note section of this proposal is equally applicable to small or micro businesses.
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However, as noted in the Public Benefit/Cost Note section of this proposal, because the
costs attributable to the rule result from a registered firm’s operation of branch offices, it
is anticipated that the proposal is less likely to have a cost impact on small or micro
businesses because these businesses are less likely to operate branch offices.

In accord with Government Code §2006.002(c-1), TDI has determined that,
although the proposal may have an adverse economic effect on small or micro
businesses required to comply with the proposal, the proposal does not require a
regulatory flexibility analysis that is mandated by §2006.002(c)(2) of the Government
Code. Section 2006.002(c)(2) requires that a state agency, before adopting a rule that
may have an adverse economic effect on small businesses, prepare a regulatory
flexibility analysis that includes the agency’s consideration of alternative methods of
achieving the purpose of the proposed rule. Section 2006.002(c-1) of the Government
Code requires that the regulatory flexibility analysis "... consider, if consistent with the
health, safety, and environmental and economic welfare of the state, using regulatory
methods that will accomplish the objectives of applicable rules while minimizing adverse
impacts on small businesses."

The purpose of the proposed requirements relating to licensing procedure is to
facilitate the SFMQO’s efficient and orderly administration of the licensing, oversight, and
regulation of the fire alarm, fire extinguisher, fire sprinkler, and fireworks industries. The
Sunset Commission’s July 2011 Final Report noted that in fiscal year 2009, because
many penalties are below TDI’s broader enforcement threshold, only 91 of 748 valid
complaints against its licensees were referred to TDI’s enforcement section, resulting in

52 sanctions. The efficient and orderly regulation of the fire alarm, fire extinguisher, fire
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sprinkler, and fireworks industries is necessary to protect the health and safety of
Texans. The intent of Government Code §417.010 requires that the penalty amounts
imposed be punitive. TDI has determined in accord with §2006.002(c-1) of the
Government Code, that minimizing the adverse impacts on small businesses and micro
businesses of administrative penalties assessed for violations of the statute or TDI rules
is not consistent with ensuring the health, safety, and environmental and economic
welfare of the state. The proposal substantially contributes to the health and safety of
Texas citizens by facilitating the orderly administration of the licensing process for
persons regulated under Title 20, Insurance Code, and Chapter 2154, Occupations
Code. There are no known regulatory alternatives to the proposed changes in the
licensing and administrative review process in this proposal that will sufficiently protect
the health and safety of Texans using the services of small or micro fire extinguisher,

fire alarm firms, fire sprinkler, or fireworks firms.

5. TAKINGS IMPACT ASSESSMENT. TDI has determined that no private real
property interests are affected by this proposal and that this proposal does not restrict or
limit an owner’s right to property that would otherwise exist in the absence of
government action and, so, does not constitute a taking or require a takings impact

assessment under the Government Code §2007.043.

6. REQUEST FOR PUBLIC COMMENT. To be considered, written comments on the
proposal must be submitted no later than 5:00 p.m. on March 11, 2013, to Sara Waitt,

General Counsel, Mail Code 113-2A, Texas Department of Insurance, P. O. Box
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149104, Austin, Texas 78714-9104. An additional copy of the comment must be
simultaneously submitted to Chris Connealy, State Fire Marshal, Mail Code 112-FM,
Texas Department of Insurance, P.O. Box 149104, Austin, Texas 78714-9104. Any
request for a public hearing should be submitted separately to the Office of the Chief
Clerk, Mail Code 113-2A, Texas Department of Insurance, P. O. Box 149104, Austin,
Texas 78714-9104, before the close of the public comment period. If a hearing is held,

written and oral comments presented at the hearing will be considered.

7. STATUTORY AUTHORITY. The new subchapter is proposed pursuant to
Government Code §417.010 and Insurance Code §36.001. Government Code
§417.010 provides that the commissioner by rule shall adopt a schedule of
administrative penalties for violations subject to a penalty under this section to ensure
that the amount of an administrative penalty is appropriate to the violation. Further, the
commissioner by rule shall delegate to the state fire marshal the authority to take
disciplinary and enforcement actions, including the imposition of administrative
penalties. The commissioner must specify which types of disciplinary and enforcement
actions are delegated to the state fire marshal. The commissioner must also outline the
process through which the state fire marshal may impose administrative penalties or
take other disciplinary and enforcement actions.

Government Code §417.010 also requires the commissioner to adopt by rule a
schedule of administrative penalties for violations subject to a penalty under this section
to ensure that the amount of an administrative penalty is appropriate to the violation.

The section requires TDI to provide the schedule of administrative penalties to the
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public on request. The amount of an administrative penalty imposed must be based on
the factors specified in §417.010(c). Section 471.010 also authorizes the state fire
marshal to, in lieu of cancelling, revoking, or suspending a license or certificate of
registration, impose on the holder of the license or certificate of registration an order
directing the holder to cease and desist from a specified activity, pay an administrative
penalty imposed under this section, or make restitution to a person harmed by the
holder’s violation of an applicable law or rule. Pursuant to §417.010, the state fire
marshal is required to impose an administrative penalty under this section in the manner
prescribed under Subchapter B, Chapter 84, Insurance Code. The state fire marshal
may impose an administrative penalty under this section without referring the violation
to TDI for commissioner action.

Section 36.001 provides that the commissioner of insurance may adopt any rules
necessary and appropriate to implement the powers and duties of the Texas

Department of Insurance under the Insurance Code and other laws of this state.

8. CROSS REFERENCE TO STATUTE. The following statutes are affected by this

proposal:
Rule Statute
§§34.1301 - 34.1308 Government Code §417.010
9. TEXT.

SUBCHAPTER M. Administrative Penalties
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§34.1301. Imposition of Penalty.

(a) The commissioner delegates to the state fire marshal the authority to take
disciplinary and enforcement action described in this subchapter.

(b) The state fire marshal may impose an administrative penalty as described in
§34.1302 of this title (relating to Schedule of Administrative Penalties) against a person
who violates:

(1) a provision of Title 20, Insurance Code, including Chapter 6001, 6002,
or 6003;

(2) Occupations Code Chapter 2154; or

(3) arule appearing in Subchapter E, F, G, or H of this chapter (relating to
Fire Extinguisher and Installation, Fire Alarm Rules, Fire Sprinkler Rules, and Storage
and Sale of Fireworks, respectively).

(c) As used in this subchapter, the term “licensee” includes all persons licensed,
registered, or otherwise regulated by Title 20, Insurance Code or Occupations Code
Chapter 2154.

(d) The state fire marshal may refer a violation of subsection (b)(1), (2), or (3) of
this section to the Texas Department of Insurance, Enforcement Section instead of
imposing an administrative penalty under this subchapter. Sanctions under Insurance
Code Chapters 82, 83, and 84, and Occupations Code Chapter 2154 are not restricted
to the administrative penalty amounts under §34.1302 of this title.

(e) For violations described in §34.1302 of this title, the state fire marshal may
enter into a consent order imposing an administrative penalty that deviates from this

subchapter.
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§34.1302. Schedule of Administrative Penalties.
(a) the Fire Extinguisher Penalty Schedule specified as follows.

Figure: 28 TAC §34.1302(a)
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Figure: 28 TAC §34.1302(a):

Citation Violation Penalty
Insurance Code §6001.251(a) No registration certificate $3,000
Insurance Code §6001.251(a)(3) | No license $3,000
Insurance Code §6001.252(a)(3) | Misrepresentation in connection with sale or services $1000
28 TAC §34.510(f) Registration information not displayed on vehicle(s) $250
28 TAC §34.511(H)(1) Licensee not employed by registered firm $2,000
28 TAC §34.517 Fallure 'to comply with adopted standards or manufacturer’s $500
instructions
28 TAC §34.517(a)(2) Service tag not attached - portables $250
28 TAC §34.517(b) Installation label not affixed to system upon completion $500
28 TAC §34.517(b)(4) Service tag not attached — fixed system $500
28 TAC §34.517(h) Fusible link manufacturer date not within | year $500
28 TAC §34.517(i) Actuation cartridge not dated $500
28 TAC §34.517() Seal or tamper indicator not dated $500
28 TAC §34.519(a) Service tag not completed in detail $250
Owner or AHJ not notified as required of unsafe or inoperable
28 TAC §34.521() portable or fixed extinguisher $500
28 TAC §34.521(a) Failed to attach red tag to impaired extinguisher $500
28 TAC §34.521(a) Attached service tag to impaired extinguisher $1,000
Lapse of
28 TAC §34.514(a)(5XB) Insurance
Amount
Months Penalty + saved Total
0-1 $200 + $125 = Warning Lir
1-2 $500 + $250 = $750
2-3 $500 + $375 = $875
3-4 $500 + $500 = $1,000
4-5 $500 + $625 = $1,125
5-6 $500 + $750 = $1,250
6-7 $750 + $875 = $1,625
7-8 $750 + $1,000 = $1,750
8-9 $750 + $1,125 = $1.875
9-10 $750 + $1,250 = $2,000
10-11 $750 + $1.375 = $2,125
11-12 $750 + $1,500 = $2,250
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(b) the Fire Alarm Penalty Schedule specified as follows.

Figure: 28 TAC §34.1302(b)
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Figure: 28 TAC §34.1302(b):

Citation Violation Penalty

Insurance Code §6002.301 Engage in business w/o license or registration certificate $3,000
Insurance Code §6002.302(a)(3) | Misrepresentation in connection with sale or services $1000
28 TAC §34.610(c) Registration information not displayed on vehicle $250

Installation not performed by or under direct on-site supervision of $2.000

28 TAC §34.616(b)(1) authorized licensee
28 TAC §34.616(b)(2) Mamte.nfmce or service not performed by or under direct on-site $2.000
supervision of authorized licensee
28 TAC §34.616(b)4) Failure to comply with adopted standards $500
28 TAC §34.616(c)(1) Monitoring an alarm for an unregistered firm $3000
28 TAC §34.616(c)(2)(A) Connecting an alarm to an unregistered monitoring firm $3000

System or modification to existing system not planned by

28 TAC §34.619(a) authorized person $3,000
28 TAC §34.620(a) Installation label not affixed to inside of control panel cover $500
28 TAC §34.621(a) Service label not affixed to control panel cover $500
28 TAC §34.622(a) Inspection/test label not affixed to inside of control panel cover $500
28 TAC §34.623(a) Completed yellow label not attached to outside of control panel of $500

non-compliant system

Completed red label not attached to outside of control panel of $1000

28 TAC §34.624(a) impaired system

Owner or AHJ not notified within required time of yellow or red

label conditions $500

28 TAC §34.623, §34.624

28 TAC §34.613(a)(5)}B) I Lapse of Insurance |

Months Penalty +  Amount saved Total
0-1 $200 + $125 =  Warning Ltr
1-2 $500 + $250 = $750
2-3 $500 + $375 = $875
3-4 $500 + $500 = $1,000
4-5 $500 + $625 = $1,125
5-6 $500 + $750 = $1,250
6-7 $750 + $875 = $1,625
7-8 $750 + $1,000 = $1,750
8-9 $750 + $1,125 = $1,875
9-10 $750 + $1,250 = $2,000
10-11 $750 + $1,375 = $2,125
11-12 $750 + $1,500 = $2,250
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(c) the Fire Protection Sprinkler Penalty Schedule specified as follows.

Figure 28 TAC §34.1302(c)
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Figure: 28 TAC §34.1302(c):

Citation Violation Penalty
Insurance Code §6003.151(a) | Engage in business w/o registration certificate $3,000
Insurance Code §6003.153(b) | Act as responsible managing employee (RME) w/o holding license $3,000
Insurance Code §6003.252(3) | Misrepresentation connected to sales or service $1000
28 TAC §34.710(a) zglr)l r?ﬁll;trric(:)trilrtli (t:?otrmregistered firm to perform work of fire protection $3.000
28 TAC §34.711(a) Firm's RME not licensed or license expired $1000
28 TAC §34.716(2) ?n}:itj;:iluzcl)t installed under supervision of appropriately licensed $3.000
28 TAC §34.716(b) Failed to affix material and test certificate on or near riser $500
28 TAC §34.716(c) izg:;z ?rllz:iiil‘l/tizrlllz;rllce, or testing not performed by appropriately $3.000
28 TAC §34.716(d) Records not available for examination $500
28 TAC §34.716(e) Registration information not displayed on vehicle $250
28 TAC §34.716(h) ig;&(:)r;ri;:;l;;nlrilfeﬁzz gcgfI&rEmed under direct supervision of $3.000
28 TAC §34.716(i) Failed to comply with adopted standards $500
28 TAC §34.717 Violations related to requirements of sprinkler system plans $500
28 TAC §34.718(a) Installation tag not completed in detail / attached to riser $500
28 TAC §34.719(a) Service tag not completed in detail / attached to riser $500
28 TAC §34.720(a) ITM tag not completed in detail / attached to riser $500
28 TAC §34.721(a) Yellow tag not completed / attached to noncompliant system $500
28 TAC §34.722(a) ?nelgatiz;il 21(1: completed and attached to system with an emergency $500
28 TAC §34.721, §34.722 COOV:flgirlér;zHJ not notified within required time of yellow or red tag $500
28 TAC §34.713(a)(7)(B) | Lapse of Insurance 1
Amount
Months Penalty + saved Total
0-1 $200 + $125 = Warning Letter
1-2 $500 + $250 = $750
2-3 $500 + $375 = $875
3-4 $500 + $500 = $1.000
4-5 3500 + $625 = $1,125
5-6 $500 + $750 = $1,250
6-7 $750 + $875 = $1,625
7-8 3750 + $1,000 = $1,750
8-9 $750 + $1,125 = $1.875
9-10 $750 + $1,250 = $2,000
10- 11 $750 + $1,375 = $2,125
11-12 $750 + $1,500 = $2,250
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(d) the Fireworks Indoor Retail Stand Penalty Schedule specified as follows.

Figure: 28 TAC §34.1302(d)
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Figure: 28 TAC §34.1302(d):

Code Violation Penalty
Occggzliglg.lgogode Ilegal fireworks e.g. Bottle or Pop Rockets, M-80's $1,000
Occupations Code Sell <100' from storage and dispensing of flammables (closed until ' $500

§2154.251(2) corrected)
Occupations Code Fireworks sold or offered to children under 16 or to an intoxicated or $500
§2154.252(c) incompetent person
28 TAC §34.809(¢c) No permit (stand closed until corrected) $500
28 TAC §34.809(c) Original permit not posted $100
28 TAC §34.817(d) No 2A Extinguisher per 2000 sqft and within 75 ft travel $500
28 TAC §34.817(e) Exit pathway obstructed $250
28 TAC §34.817(g) Smoking inside the retail site $500
28 TAC §34.817(g) Smoking within 10 ft of retail site $250
28 TAC §34.817(g) “NO SMOKING” signs not posted where required (4” letters) $100
28 TAC §34.817(h) Site operator consuming or under influence of alcohol (closed until corrected) $500
28 TAC §34.817(1) No off highway parking provided $100
28 TAC §34.817(k) Selling fireworks from a single or multi-family residential structure $500
28 TAC §34.817(0) Fireworks do not conform to USCPS LABELING $500
28 TAC §34.817(p) Internal combustion engine operating inside retail site $500
28 TAC §34.832(1) Mezzanine or 2nd story accessible to the public $250
28 TAC §34.832(1) ?Sc;igr::flgofsr:dr;l a tent, boat, mobile vehicle, multi-use, or multi-tenant building $500
28 TAC §34.832(5),(6) Inadequate prevention of customers handling fireworks $100
28 TAC §34.832(8) Local FD or County FM not notified of location in writing $100
28 TAC §34.832(9) Trash or excessive unused boxes in sales area $50
28 TAC §34.832(10) Stored behind glass with impinging direct sunlight $50
28 TAC §34.832.(11), Vi(?lations related to extension cords, power strips, outside master shutoff $100
(14) switch
28 TAC §34.832(12) ;{:::Sll Os;t:gzo(t;gs:;v&zczg (l:)g'rrl SC ty:(;l)rs of age or older, Sales personel < 16 $500
28 TAC §34.832(13) Violations related to trash containers type & location $50
28 TAC §34.832(15), (17) | Space heaters or cooking equipment in sales/storage areas $100
28 TAC §34.832(19) Site or features not complying with mercantile occupancy requirements of $1.000

NFPA 101, Life Safety Code

(e) the Fireworks Retail Stand Penalty Schedule specified as follows.

Figure: 28 TAC §34.1302(e)
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Figure: 28 TAC §34.1302(e):
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Code Violation Penalty
Occggzlltslg.lz)sogode Illegal fireworks e.g. Bottle or Pop Rockets, M-80's $1.000
chgi);zg_l;sl (Czc;de Sell <100’ from storage and dispensing of flammables (closed until corrected) $500
Occupations Code Eireworks sold or offered to children under 16 or to an intoxicated or $500

§2154.252(c) incompetent person

Occggalltslzgssgode Sales personnel < 16 years of age $500
28 TAC §34.809(c) No permit (stand closed until corrected) $500
28 TAC §34.809(c) Original permit not posted $100
28 TAC §34.817(a) Stand not supervised, 18 years of age or older (closed until corrected) $500
28 TAC §34.817(d) No equipment to extinguish small exterior fires $50
28 TAC §34.817(e) Exit pathway obstructed $50
28 TAC §34.817(g) Smoking inside the stand $500
28 TAC §34.817(g) Smoking within 10 ft of stand $250
28 TAC §34.817(g) “NO SMOKING” signs not posted (4" letters) $50
28 TAC §34.817(h) S(t)ar?éici)e%t;rator consuming or under influence of alcohol (closed until $500
28 TAC §34.817(1) No off highway parking provided $100
28 TAC §34.817(£), (k) rSnzlg)I;gvgtrlfi:Xgrks from a single or multi-family residential structure, tent, or $500
28 TAC §34.817() CNO(;r [:él;:il; for retail stand (1 for ea. non connected stand) (stand closed until $100
28 TAC §34.817(m) Trash, empty cardboard boxes, or high grass within 10 ft of stand $50
28 TAC §34.817(0) Fireworks do not conform to USCPS LABELING $500
28 TAC §34.818.(2) Violations related to exit doors and proper operation $100
28 TAC §34.818(5)-(8) | Violations related to electrical inside and outside stand $100
28 TAC §34.818(9) Violations related to generator location / no portable extinguisher $100
28 TAC §34.818(10) Electric heater does not have a tip over cutoff switch $50
28 TAC §34.818(10) Heat or light source with open flames in stand $100

§34.1303. Combined Sanctions. An administrative penalty imposed under this
subchapter may be combined with a proceeding to impose other administrative

sanctions. The requirements of this subchapter apply to administrative penalties

imposed under this subchapter.
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§34.1304. Notice of Violation and Penalty. After investigation of a possible violation
and the facts surrounding the possible violation the state fire marshal’s office may issue
to the licensee a notice of alleged violation stating:

(1) a brief summary of the alleged violation;

(2) the amount of the recommended administrative penalty; and

(3) that the licensee has the right to a hearing to contest the alleged

violation, the amount of the penalty, or both.

§34.1305. Penalty to be Paid or Hearing Requested.

(a) No later than the 30th day after the date the licensee receives the notice of
alleged violation and recommended administrative penaity, the licensee may:

(1) accept the department's determination and recommended
administrative penalty;

(2) request an opportunity to show compliance with all requirements of all
applicable law and rules. The state fire marshal’s office may grant the licensee an
additional period in which to show compliance; or

(3) the licensee may request a hearing.

(b) If the licensee accepts the state fire marshal’s office determination and
agrees to pay the penalty, the state fire marshal by order must approve the
determination.

(c) The state fire marshal order must include findings of fact and conclusions of

law supporting the penalty, and must be delivered to the licensee by certified mail.
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(d) The licensee must pay the administrative penalty no later than the 30th day

after the date of the state fire marshal’s order.

§34.1306. Request for Hearing. If the licensee requests a hearing, the state fire
marshal will refer the matter to the Texas Department of Insurance, Enforcement
Section. The state fire marshal may assert other matters and claims against the
licensee at the hearing and seek any disciplinary action available under Insurance Code
Chapters 82, 83, and 84, Occupations Code Chapter 2154, and this chapter, including

additional penalty amounts in excess of the penalty schedule amount.

§34.1307. Failure to Pay Penalty. If a licensee fails to pay the administrative penalty,
the state fire marshal may seek additional sanctions or the attorney general may bring

an action to collect the penalty.

§34.1308. Dispute of Penalty. A licensee may dispute the imposition of the penalty or
the amount of the penalty imposed in the manner prescribed by Insurance Code,

Chapter 84, Subchapter C.

10. CERTIFICATION. This agency certifies that the proposal has been reviewed by

legal counsel and found to be within the agency’s authority to adopt.
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Sara Waitt
General Counsel
Texas Department of Insurance



