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[SUBCHAPTER P. MENTAL HEALTH PARITY]
[28 TAC §§21.2401 - 21.2407]
[SUBCHAPTER JJ. AUTISM SPECTRUM DISORDER COVERAGE]
[DIVISION 1. GENERAL PROVISIONS]
[28 TAC §§21.4401 - 21.4404]
SUBCHAPTER P. MENTAL HEALTH AND SUBSTANCE USE DISORDER PARITY
DIVISION 1. GENERAL PROVISIONS AND PARITY REQUIREMENTS
28 TAC §§21.2401 - 21.2414
DIVISION 2. PLAN INFORMATION AND DATA COLLECTION
28 TAC §21.2421 - §21.2427
DIVISION 3. COMPLIANCE ANALYSES FOR MH/SUD PARITY
28 TAC §§21.2431 - 21.2441
DIVISION 4. AUTISM SPECTRUM DISORDER
28 TAC §§21.2451 - 21.2453
INTRODUCTION. The Texas Department of Insurance (TDI) proposes to repeal 28 TAC
Chapter 21, Subchapter P (relating to Mental Health Parity), 28 TAC §§21.2401 - 21.2407,
and 28 TAC Chapter 21, Subchapter JJ (relating to Autism Spectrum Disorder Coverage),
28 TAC §§21.4401 - 21.4404, and adopt new 28 TAC Chapter 21, Subchapter P (relating to
Mental Health and Substance Use Disorder Parity), 28 TAC §§21.2401 - 21.2414, §§2421 2427, §§2431 - 2441, and §§2451 - 2453, concerning parity between medical and surgical
(medical/surgical) benefits and mental health and substance use disorder (MH/SUD)
benefits. The repeals and adoption implement House Bill 10, 85th Legislature, 2017.
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EXPLANATION. This rule is intended to implement the Legislature's directives in HB 10,
85th Legislature, 2017, to health benefit plan issuers (issuers), and to the Commissioner.
Issuers are to provide benefits and coverage for mental health conditions and substance
use disorders under the same terms and conditions applicable to the plan's medical and
surgical benefits and coverage. An issuer may not impose quantitative or nonquantitative
treatment limitations on benefits for a mental health condition or substance use disorder
that are generally more restrictive than the limitations imposed on coverage of benefits
for medical or surgical expenses. The Commissioner is to enforce compliance with the
Legislature's directive to issuers by evaluating the benefits and coverage offered by an
issuer's health benefit plan for quantitative and nonquantitative treatment limitations in
several categories:
(1) in-network and out-of-network inpatient care
(2) in-network and out-of-network outpatient care
(3) emergency care, and
(4) prescription drugs.
This rule is designed to provide issuers guidance on compliance with the
Legislature's directive, and to collect information and require issuer analysis of data that
will allow the Commissioner to enforce compliance.

Subchapter Name Change. With the proposal of new subchapter P, TDI proposes to
change the previous name "Mental Health Parity" to "Mental Health and Substance Use
Disorder Parity" to reflect that new Subchapter P will apply to parity for both mental health
and substance use disorders.
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Summary of New Subchapter. Insurance Code §1355.255, concerning Compliance,
requires the Commissioner to enforce compliance with Insurance Code §1355.254,
concerning Coverage for Mental Health Conditions and Substance Use Disorders, by
evaluating the benefits and coverage offered by a health benefit plan (plan) for
quantitative treatment limitations (QTLs) and nonquantitative treatment limitations
(NQTLs). New §§21.2401 - 21.2453 implement Insurance Code Chapter 1355.
Sections 21.2401 - 21.2406 of Division 1 contain general provisions that apply to
the entire subchapter. The remaining sections of Division 1, §§21.2407 - 21.2414, restate
(with a few noted exceptions) the federal medical/surgical and MH/SUD parity
requirements established in 45 CFR §146.136(b) - (h) (concerning Parity in Mental Health
and Substance Use Disorder Benefits) (federal parity rule).
Division 2, consisting of §§21.2421 - 21.2427, addresses requirements for issuers to
provide data on plans' claims, utilization reviews, and reimbursement rates.
Division 3, consisting of §§21.2431 - 21.2441, contains requirements for issuers to
analyze parity compliance and maintain documentation of their analyses of plans' QTLs
and NQTLs.
Division 4, consisting of §§21.2451 - 21.2453, adopts and updated autism spectrum
disorder rules based on those from repealed Subchapter JJ. Differences between the
repealed and new sections reflect that this coverage is subject to Insurance Code Chapter
1355, Subchapter F, concerning Coverage for Mental Health Conditions and Substance
Use Disorders.
TDI received comments on an informal draft posted on its website on July 10, 2020.
TDI considered those comments when drafting this proposal.
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DIVISION 1. GENERAL PROVISIONS AND PARITY REQUIREMENTS
28 TAC §21.2401 - §21.2414
Section 21.2401. Section 21.2401 states the purpose and scope of Subchapter P.
It explains that the rules are intended to be consistent with Insurance Code provisions on
coverage for MH/SUD and with the federal rules implementing the Mental Health Parity
and Addiction Equity Act of 2008 (MHPAEA), found at 45 CFR §146.136 and 45 CFR
§146.121. TDI will consider federal guidance and interpretive materials, including bulletins
and FAQs on the federal rules, in interpreting and applying this rule.
Section 21.2402. Section 21.2402 states that Subchapter P applies to all plans
subject to Insurance Code Chapter 1355, Subchapter F. This includes any plan that
provides coverage for treatment expenses incurred as a result of mental health or
substance use disorders unless a specific exception applies.
Section 21.2403. Section 21.2403 restricts an issuer's limitations on coverage to
those limitations that do not violate the parity requirements in Insurance Code Chapter
1355, Subchapter F and Subchapter P. For example:
(1) Insurance Code §1355.006(b)(2) allows a plan to exclude coverage of a serious
mental illness if it results from the illegal use of a controlled substance. A plan could
exclude all benefits for both medical/surgical and MH/SUD treatments that result from
the illegal use of a controlled substance. But if the plan excludes only benefits for mental
illness, the plan would violate parity requirements.
(2) Insurance Code §1355.015(a-1) allows a plan to exclude autism coverage for
people diagnosed at age 10 or older, and §1355.015(c-1) allows a dollar limit for applied
behavioral analysis treatment. These limits are unlikely to apply to medical/surgical
benefits. A plan may need to remove these limits to comply with parity.
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(3) Insurance Code §1355.054 and §§1355.104 - 1355.106 may allow a plan to
restrict coverage for mental health treatment in certain types of facilities in a way that it
would not restrict comparable coverage for medical/surgical care. If the plan imposes
limits for facility treatment for MH/SUD that are more restrictive than those for
medical/surgical, it would violate parity requirements.
(4) Insurance Code §1368.005(b) allows a plan to apply less favorable dollar and
durational limits if they are "sufficient." Insurance Code §1368.006(b) allows a plan to
impose a three-series lifetime limit on treatment for chemical dependency. Less favorable
financial requirements and QTLs violate parity if they fail the "substantially all" and
"predominant" tests used to assess parity.
(5) Insurance Code §1355.004(a)(3) and Insurance Code §1368.005(a)(2) require
that a plan's QTLs be "the same" as for physical illness. But providing an equivalent benefit
may violate parity if the financial requirement or limit applied is more restrictive than the
"substantially all" and "predominant" tests.
Section 21.2404. Section 21.2404 lists differences between terms used and
provisions in Subchapter P and the federal rules.
Section 21.2405. Section 21.2405 notifies issuers that should there be deficiencies
in an issuer's submissions, the department may require submission of a corrective action
plan, and if no corrective action is taken may require notice to enrollees. The section also
provides that a court's invalidation of a provision or application of Subchapter P does not
affect or invalidate other provisions or applications of the subchapter.
Section 21.2406. Section 21.2406 defines terms used in Subchapter P and restate
the meanings listed in the federal rule. Defined terms not used in Division 1 are meant to
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help issuers identify the information and data they are required to report in the
spreadsheets described in Divisions 2 and 3.
Section 21.2407. Section 21.2407 requires parity in aggregate lifetime and annual
dollar limits. It exempts a plan that meets §21.2412's increased cost exemption
requirements. A plan's aggregate lifetime or annual dollar limits on MH/SUD benefits is
limited in proportion to the plan's aggregate limits on medical/surgical limits. The section
explains how to determine the applicable proportionality of benefits.
Section 21.2408. Section 21.2408 restates, without any changes that affect its
meaning, the federal rule titled "Parity Requirements with Respect to Financial
Requirements and Treatment Limitations," located at 45 CFR §146.136(c)(1) - (3). Section
21.2408 provides generally that a plan that provides both medical/surgical and MH/SUD
benefits may not apply any financial requirement or treatment limitation to MH/SUD
benefits that is more restrictive than the comparable limitation applied to substantially all
comparable medical/surgical benefits. The rule also includes instructions explaining how
to apply the rule and examples of plan terms that do and do not comply with the rule.
Section 21.2409. Section 21.2409 restates, without any changes that affect its
meaning, the federal rule titled "Nonquantitative Treatment Limitations," at 45 CFR
§146.136(c)(4). The rule provides generally that a plan may only impose an NQTL on an
MH/SUD benefit, either by the plan's terms or in its operation, if the NQTL is comparable
to, and applied no more stringently than, the same limitation on comparable
medical/surgical benefits. The rule includes instructions that explain how to apply the rule
and examples of plan terms that do and do not comply with the rule.
Section 21.2410. Section 21.2410 provides that §21.2408 and §21.2409 do not
apply if a plan satisfies the increased cost exemption in §21.2412.
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Section 21.2411. Section 21.2411 requires that, when asked, an issuer must give
an enrollee or contracted provider the plan's criteria for an adverse determination for an
MH/SUD benefit. It also requires that, when asked, an issuer must give an enrollee the
reason for a denial of benefits, consistent with Insurance Code §4201.303, concerning
Adverse Determination: Contents of Notice. An issuer that complies with the rule may still
need to give an enrollee more information under other federal or state laws.
Section 21.2412. Section 21.2412 restates, without any changes that affect its
meaning, the section in the federal rule titled "Increased Cost Exemption," at 45 CFR
§146.136(g). The section explains that a plan can be exempt from §21.2408 and §21.2409
if those sections' parity requirements increase the actual cost of coverage for all plan
benefits by a certain percentage. An actuary must make and certify the determination,
and the issuer must keep those records for six years. A plan must comply with Division 1's
requirements for at least six months before the issuer requests an actuary determine its
eligibility for an exemption. For six years after the issuer receives the exemption, TDI may
audit the issuer's books and records to confirm a plan's entitlement to the exemption.
Section 21.2413. Section 21.2413 prohibits an issuer from contracting to provide
a plan that does not comply with the parity requirements in §§21.2407 - 21.2409, except
to a plan that is exempt under §21.2410, for a year in which the plan is exempt.
Section 21.2414. Section 21.2414 prohibits a plan from denying benefits it would
otherwise provide, if the injury was the result of domestic violence or a medical condition,
including both physical and mental health conditions, even if the medical condition was
not diagnosed before the injury.

DIVISION 2. PLAN INFORMATION AND DATA COLLECTION
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28 TAC §21.2421 - §21.2427
Section 21.2421. Section 21.2421 lists defined terms for Division 2.
Section 21.2422. Section 21.2422 sets out the deadline for an issuer to report the
data required by Division 2. The section provides that the required information and data
are due annually, based on a calendar-year reporting period. The first reports are due by
June 1, 2021, and by June 1 every year thereafter.
Section 21.2423. Section 21.2423 explains to issuers that they must provide, in a
specified template worksheet, information to TDI for each data collection template the
issuer provides to TDI. The data to be reported in separate templates is based on the type
of plan and the market in which it is offered. The section includes an example (§21.2423(c))
to illustrate the requirements of the rule.
Section 21.2424. Section 21.2424 requires an issuer to provide issuer information
and information on market type, plan type, number of policies for which data is reported,
number of covered lives, and premium volume. It also requires issuers providing health
plans that are grandfathered under federal rules to report certain data to TDI.
Section 21.2425. Section 21.2425 requires an issuer to report claims for
medical/surgical and MH/SUD benefits on a worksheet titled "Utilization Review." The rule
requires the claims to be separately reported for mental health and substance use
disorders. Section 21.2425 sets forth the types of conditions, based on International
Classification of Diseases (ICD) diagnosis codes that must be included in the worksheet,
and the classifications for the claims to be reported. Section 21.2425 specifies that the
classifications are based on inpatient/outpatient status, network status, emergency status,
and prescription drug status.
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Section 21.2426. Section 21.2426 requires an issuer to report its plans' aggregate
claims data on a worksheet entitled "Utilization Review" for each of the reporting
categories listed in §21.2425. Section 21.2426 provides that the aggregate claims data
must be reported for the reporting year. The spreadsheet requires a detailed breakout of
all reported claims.
Section 21.2427. Section 21.2427 requires an issuer to report plans' average
reimbursement rate data, separately for in-network and out-of-network providers, within
the "Mental Health Parity Rule Division 2 Data Collection Reporting Form" template in a
worksheet titled "Reimbursement Rates." Data is collected for specific types of physicians
and mental health and substance use disorder providers. In the worksheet, TDI specifies
billing codes and comparative Medicare reimbursement rate data. The spreadsheet
includes a column that calculates the percentage of the Medicare reimbursement rate
that a plan's reimbursement rate represents. Insurance Code §1355.255 directs the
Commissioner to enforce compliance with §1355.254 by evaluating the benefits and
coverage offered by a plan for quantitative and nonquantitative treatment limitations. The
Commissioner collects reimbursement rate data as part of this enforcement effort. TDI
also has authority to collect issuers' reimbursement rates under Insurance Code Chapter
38, Subchapter H. That subchapter also authorizes TDI to publish aggregated data.

DIVISION 3. COMPLIANCE ANALYSES FOR MH/SUD PARITY
28 TAC §§21.2431 - 21.2441
Section 21.2431. Section 21.2431 states the division's overall requirement that
issuers perform quantitative and nonquantitative parity analyses for each of their plan
designs. Section 21.2431 also advises issuers that they may use an alternative tool to
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perform their quantitative parity analysis, rather than the template provided on TDI's
website, if the issuer demonstrates to TDI's satisfaction that it is using a methodology for
the "predominant" and "substantially all" tests that is consistent with §21.2408, and
provides the same level of specificity as the QTL template. TDI will assess whether the
alternative compliance tool satisfies the requirements of this section at the time TDI
requests that the issuer submit its compliance analysis. Section 21.2431 also advises
issuers that they may use an alternative tool to perform their nonquantitative parity
analysis, rather than the template provided on TDI's website, if TDI is satisfied that it
collects the information required to perform each of the four steps stated in §21.2441,
and if the issuer can produce documentation that provides the same level of specificity as
the NQTL template. TDI anticipates requesting this documentation during market conduct
exams.
Section 21.2432. Section 21.2432 provides deadlines, including phased-in
deadlines for nonquantitative parity analyses. Issuers are notified of the requirements they
must meet when marketing new plans or materially modifying existing plans.
Section 21.2433. Section 21.2433 informs issuers about the QTL template and
instructions on TDI's website that they may use to provide the issuer and plan information
required by §21.2434, §21.2435, and §21.2436. The section also provides instructions on
how to perform the compliance analysis for quantitative parity required by §21.2437.
Issuers are advised that they may complete a single analysis for multiple plans with
the same plan design, including plans in different markets. Issuers are also informed that
they must retain their completed quantitative parity analyses so that those analyses are
available to TDI upon request for any plan or plan design that is available for purchase,
and for at least five years after coverage terminates for the last enrollee covered.
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Section 21.2434. Section 21.2434 requires issuers to provide identifying
information for each plan design, the plan's quantitative parity analysis, and market type
and plan type.
Section 21.2435. Section 21.2435 requires issuers to explain in detail their
quantitative parity analysis methodology and the data sources used in performing their
quantitative analyses. If an issuer does not have enough plan-level data to perform the
analysis, the issuer must provide an actuarial certification explaining why the substitute
dataset used for the analysis is reasonable and actuarially appropriate.
Section 21.2436. Section 21.2436 requires issuers to perform quantitative parity
analyses for all covered benefits under the plan documents as detailed in the QTL
template's covered benefits worksheet.
Section 21.2437. Section 21.2437 requires that issuers, using the worksheets
named for each classification and subclassification, perform the quantitative parity
"substantially all" and "predominant" tests.
Section 21.2438. Section 21.2438 provides issuers general instructions to use in
performing the nonquantitative parity analyses. Issuers are instructed to use the NQTL
template to perform the plan identification and nonquantitative parity compliance
analyses required by §21.2440 and §21.2441. Issuers may complete a single analysis for
multiple plans that contain an identical set of NQTLs.
Section 21.2439. Section 21.2439 explains generally what NQTLs are and provides
a non-exhaustive list of examples.
Section 21.2440. Section 21.2440 requires issuers to provide identifying
information for each plan or plan design for their nonquantitative parity analyses.
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Section 21.2441. Section 21.2441 requires issuers to identify each NQTL in a plan's
documents, and to complete the four-step analysis detailed in the section for each NQTL
contained in the plan documents for each plan. The four-step analysis is intended to
replicate the Department of Labor's (DOL's) four-step NQTL parity analysis set out in the
DOL's 2020 Self-Compliance Tool for the Mental Health Parity and Addiction Act
(MHPAEA),

found

at

www.dol.gov/sites/dolgov/files/EBSA/laws-and-

regulations/laws/mental-health-parity/self-compliance-tool.pdf.

DIVISION 4. AUTISM SPECTRUM DISORDER
28 TAC §§21.2451 - 21.2453
Section 21.2451. Section 21.2451 states that Division 4 applies only to plans that
provide coverage for autism spectrum disorder as required by Insurance Code Chapter
1355.
Section 21.2452. Section 21.2452 provides that the section applies only if a plan
is subject to both Subchapters A and F of Insurance Code Chapter 1355. This is because
the government plans created in Insurance Code Chapters 1575 and 1579, which are
subject to Subchapter A, are not subject to Subchapter F. The section then requires that
if an issuer's plan includes a treatment limitation that is permissible under Subchapter A
but does not satisfy Subchapter F's parity requirement in §1355.254, the issuer must
modify its plan to ensure compliance with Subchapter F.
Section 21.2453. Section 21.2453 provides that an issuer may not deny coverage
for autism spectrum disorder benefits because an applied behavior analysis service
provider does not hold a license issued by a Texas agency if the provider meets any other
of the requirements of Insurance Code §1355.015(b).
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FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATEMENT. Rachel Bowden,
director of the Regulatory Initiatives Office, has determined that during each year of the
first five years the proposed new subchapter is in effect, there will be a fiscal impact on
state and local governments as a result of enforcing and administering the sections.
The impact on state government is based on the cost for TDI to collect and analyze
the data required by Division 2 of the proposed rules. TDI estimates that the data
collection and analysis requirements will require 10 to 15 hours of staff time for each of
50 to 60 issuers reporting annually, with an average hourly wage of $30.58, based on the
median salary for a Research Specialist IV, from the Salary Schedule range published by
the

Texas

State

Auditor's

Office

for

2020

at

www.hr.sao.texas.gov/CompensationSystem/ScheduleAB?scheduleType=2020B.

The

impact on local governments applies to the extent that local governments own or operate
a plan issuer that is subject to the rules. The public benefit and cost note that follows
applies to issuers, including those affiliated with a local government.
Ms. Bowden does not anticipate any measurable effect on local employment or the
local economy as a result of this proposal.

PUBLIC BENEFIT AND COST NOTE. For each year of the first five years the proposed
new subchapter is in effect, Ms. Bowden expects that administering and enforcing the
subchapter will have several public benefits. First, the rules will ensure that all affected
plans provide benefits for MH/SUD treatment that are not less favorable than benefits for
medical/surgical treatments. Improved coverage will increase access to care for Texans
enrolled in these plans. Increased access to care will help ensure that Texans are receiving
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the treatment they need to be healthy and productive. Increased issuer compliance with
parity requirements will reduce the risk that Texans are unable to access the care they
need, and reduce the associated personal and societal costs that result from untreated
mental health conditions or substance use disorders.
Ms. Bowden expects that any costs arising from Division 1 will affect only issuers
not already required to comply with federal parity requirements. These are grandfathered
small employer plans and short-term limited duration plans. The cost imposed by Division
1 is the result of the Legislature's application of Insurance Code Chapter 1355, Subchapter
F to these issuers. In addition, these issuers may request the increased cost exemption
provided in Section 21.2412.
Ms. Bowden expects that the proposed new requirements under Divisions 2 and 3
of the rules will impose an economic cost on persons required to comply with the new
sections. Costs will result from requirements to collect and submit data as required in
proposed new §§21.2421 - 21.2427, and to complete and maintain compliance analyses
as required in proposed new §§21.2431 - 21.2441.
Ms. Bowden expects there will be no cost added by Division 4, which consolidates
in this subchapter the rules now found in Subchapter JJ that are repealed by this rule.
Cost of personnel associated with programming information systems for data
collection. TDI anticipates that issuers will need to revise their information systems
programming to collect the information required by proposed new §21.2426 and
§21.2427. Section 21.2426 requires issuers to collect and submit annually data related to
claims, utilization reviews, and appeals. Section 21.2427 requires issuers to annually collect
and submit data on provider reimbursement rates.
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TDI anticipates that issuers will revise their information systems programming to
collect the required data and information and to automate the collection of the data to
the extent possible. Total programming costs will vary depending on the number of hours
required, the skill level of the programming staff, the complexity of the plan issuer's
systems, and whether the issuer will use internal staff or contract for programming
services. TDI estimates that the initial year of data collection will require between 80 and
200 hours of programming and quality assurance time, and TDI estimates that reports
submitted in subsequent years will require between 36 and 72 hours of programming and
quality assurance time.
The latest State Occupational Employment and Wage Estimates for Texas
published by the U.S. DOL (May 2019) at www.bls.gov/oes/current/oes_tx.htm, indicates
that the mean hourly wage for a computer programmer in Texas is $45.97. Based on
information issuers have provided TDI, hourly wage rates for outside contract
programmers are estimated to range as high as $200 per hour. The issuer's existing
information systems and staffing will determine the actual number, types, and cost of
personnel. Further, issuers with less sophisticated data systems may incur greater costs
than those issuers with more sophisticated data infrastructure.
Cost of personnel associated with review of data. TDI estimates that a member of
the issuer's management staff can review and approve the prepared information in two
to four hours. The salary for a computer and information systems manager is estimated
at the mean salary rate of $75.28 per hour, as set forth for management positions in the
latest State Occupational Employment and Wage Estimates for Texas published by the
U.S. DOL (May 2019) at www.bls.gov/oes/current/oes_tx.htm.
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Cost of personnel assisting with data submission. TDI estimates that a member of
the issuer's administrative staff will spend between 10 and 20 hours assisting the
computer programmer and manager with preparing the data submission. The latest State
Occupational Employment and Wage Estimates for Texas published by the U.S. DOL (May
2019) at www.bls.gov/oes/current/oes_tx.htm, indicates that the mean hourly wage for a
Secretary or Administrative Assistant in Texas is $17.38.
Cost of personnel associated with compliance analysis of QTLs. TDI believes, based
on public comments received in response to its informal draft, that most issuers are
already performing the analyses required to ensure that their plans' QTLs comply with
federal parity rules. This rule's proposed compliance analysis uses the same methodology
as the federal rules for the "substantially all" and "predominant" tests needed to assess
compliance with QTL requirements. The issuers that have not been required by federal
law to comply with analogous regulations include issuers of short-term limited duration
plans and small employer grandfathered plans, if those plans have included benefits for
mental health conditions or substance use disorders.
For issuers that are not already performing the analysis or are not performing it
correctly, TDI has provided a template that issuers can use to perform the analysis, which
is designed to work with most plan designs. For issuers that already have in place internal
tools to perform the analysis, the new sections would permit issuers to continue using
those tools if issuers can demonstrate to TDI that the methodology used is correct, and
that the tools can generate the same information and specificity included in TDI's
template. For issuers who are performing the analysis for the first time for a given plan
type and market type, TDI estimates that it will take an actuary, statistician, or computer
programmer between eight and 40 hours to complete the analysis, and estimates that in
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subsequent years it will take two to 10 hours to complete the analysis for plans of the
same plan type and market type. TDI believes the amount of time will vary significantly
based on the experience and sophistication of issuers, considering that some issuers have
not been subject to analogous federal regulations. The rules as proposed allow issuers to
combine their analysis for plans that have the same plan design. For issuers that continue
using internal tools to perform the analysis, the time needed to modify the tool to use the
correct methodology and generate the necessary information will vary depending on
issuers' internal systems. The salaries for an actuary, statistician, or computer programmer
are estimated at the mean salary rates of $54.32, $42.07, or $45.97 per hour, respectively,
as set forth for management positions in the latest State Occupational Employment and
Wage

Estimates

for

Texas

published

by

the

U.S.

DOL

(May

2019)

at

www.bls.gov/oes/current/oes_tx.htm.
Cost of personnel associated with review of quantitative compliance analysis. TDI
estimates that a member of the plan issuer's management staff can review and approve
the prepared information in two to eight hours. The salary for a computer and information
systems manager is estimated at the mean salary rate of $75.28 per hour, as set forth for
management positions in the latest State Occupational Employment and Wage Estimates
for Texas published by the U.S. DOL (May 2019) at www.bls.gov/oes/current/oes_tx.htm.
Cost of personnel associated with compliance analysis of NQTLs. TDI believes, based
on issuers' comments received in response to the informal draft, that most issuers are
already performing the analyses required to ensure that their NQTLs comply with federal
parity rules. The proposed sections use the same methodology as the federal rules do for
evaluating NQTLs. The issuers that have not been required by federal law to comply with
analogous regulations include issuers of short-term limited duration plans and small
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employer grandfathered plans, if those plans have included benefits for mental health
conditions or substance use disorders.
For issuers that are not performing the analysis or are not performing it correctly,
TDI has provided a template that issuers can use to demonstrate compliance with NQTL
requirements. For issuers that already have internal tools to demonstrate compliance, the
new sections would permit issuers to continue using those tools if they can produce the
information required for each step of the four-step process stated in §21.2441. The fourstep process is based on the self-compliance tool created by the U.S. DOL, found at
www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/mental-healthparity/self-compliance-tool.pdf. The proposed rules allow issuers to combine the analysis
for plans that have the same NQTLs.
TDI estimates that it will take a compliance officer between 40 and 120 hours to
complete the initial analysis for each NQTL in a given classification. TDI estimates that
subsequent analyses of the same nonquantitative treatment limitation in additional
classifications may take between 20 and 60 hours. There may be significant variation
depending on how the issuer applies nonquantitative treatment limitations as written and
in operation. The latest State Occupational Employment and Wage Estimates for Texas
published by the U.S. DOL (May 2019) at www.bls.gov/oes/current/oes_tx.htm indicates
that the mean hourly wage for a compliance officer in Texas is $35.62. For issuers that
continue using internal tools to perform the analysis, the time needed to modify the tool
to meet the proposed sections' requirements will vary depending on issuers' internal
systems. As proposed, there is a phased-in deadline for completing the analysis for
different types of NQTLs.
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Cost of personnel associated with review of compliance analysis of NQTLs. TDI
estimates that a member of the issuer's legal staff can review and approve the prepared
information in 40 to 80 hours. The salary for an attorney is estimated at the mean salary
rate of $69.28 per hour, as set forth for lawyer positions in the latest State Occupational
Employment and Wage Estimates for Texas published by the U.S. DOL (May 2019) at
www.bls.gov/oes/current/oes_tx.htm.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEXIBILITY ANALYSIS. TDI has
determined that the proposed new subchapter will not have an adverse economic effect
on rural communities, but it may have an adverse economic effect on small or micro
businesses. The cost analysis in the Public Benefit and Cost Note section of this proposal
also applies to these small and micro businesses. TDI estimates that the proposed new
sections will affect approximately one to three small or micro businesses.
The primary objective of this proposal is to ensure that all Texans with plans that
are subject to Insurance Code Chapter 1355, Subchapter F, receive coverage for needed
treatment for a mental health condition or substance use disorder that is in parity with
coverage for medical/surgical treatment. TDI considered the following options to
minimize any adverse effect on small and micro businesses while accomplishing the
proposal's objectives:
(1) not proposing the new sections in Division 3 related to parity compliance
analyses or not imposing them on small or micro businesses;
(2) phasing in the deadline for all issuers or just small or micro businesses to
analyze their NQTLs, rather than requiring that all NQTLs have been analyzed by the rule's
proposed implementation; and
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(3) permitting all issuers or just small or micro businesses to use their own existing
methods to assess quantitative and nonquantitative parity, rather than mandating that all
issuers the use the templates and methodologies described in Division 3.
In considering Option 1, TDI believed that, absent the new sections in Division 3
related to parity compliance analyses, it would not be feasible to effectively enforce
compliance as required by Insurance Code §1355.255. To ensure that all enrollees receive
the same benefits, TDI opted not to exempt small or micro businesses from the
requirements of Division 3.
In considering Option 2, TDI decided that by phasing in the analysis mandate for
NQTLs, rather than requiring all NQTLs be analyzed by the rule's implementation date,
TDI could reduce the burden and expense on issuers, and give them time to establish
needed policies and procedures, and time to reprogram their data collection systems so
that they can perform a thorough analysis of each nonquantitative treatment limitation.
In considering Option 3, TDI decided that issuers already using systems or
programs to analyze whether their QTLs and NQTLs are implemented in compliance with
federal law should be able to save the expense of recreating those systems to match the
rule's worksheets and templates, as long as their methods and results are satisfactory to
TDI, as detailed in the rule.

EXAMINATION OF COSTS UNDER GOVERNMENT CODE §2001.0045. TDI has
determined that this proposal does impose a possible cost on regulated persons.
However, no additional rule amendments are required under Government Code
§2001.0045 because the proposed rule is necessary to implement legislation. The
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proposed rule implements Insurance Code §1355.255 and §1355.258, as added by HB 10,
85th Legislature, 2017.

GOVERNMENT GROWTH IMPACT STATEMENT. TDI has determined that for each year
of the first five years that the proposed amendments are in effect, the proposed rule:
- will not create or eliminate a government program;
- will not require the creation of new employee positions to analyze data received
in response to new reporting requirements;
- will not require an increase in future legislative appropriations to the agency;
- will not require an increase in fees paid to the agency;
- will create new regulations;
- will expand an existing regulation;
- will not increase or decrease the number of individuals subject to the rule's
applicability; and
- will positively affect the Texas economy.

TAKINGS IMPACT ASSESSMENT. TDI has determined that no private real property
interests are affected by this proposal and that this proposal does not restrict or limit an
owner's right to property that would otherwise exist in the absence of government action.
As a result, this proposal does not constitute a taking or require a takings impact
assessment under Government Code §2007.043.

REQUEST FOR PUBLIC COMMENT. TDI will consider any written comments on the
proposal that are received no later than 5:00 p.m. Central time, on April 5, 2021. Send your
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comments to ChiefClerk@tdi.texas.gov, or to the Office of the Chief Clerk, MC 112-2A,
Texas Department of Insurance, P.O. Box 149104, Austin, Texas 78714-9104.
The Commissioner will also consider written and oral comments on the proposal in a
public hearing under Docket No. 2828 at 1:00 p.m. Central time, on April 1, 2021. TDI will
hold the public hearing remotely using online resources. Details of how to view and how
to participate in the hearing will be made available on TDI's website at
www.tdi.texas.gov/alert/event/2021/04/docket-2828.

SUBCHAPTER P.
REPEAL OF 28 TAC §§21.2401 - 21.2407

STATUTORY AUTHORITY. TDI proposes repealing 28 TAC §§21.2401 - 21.2407 under
Insurance Code §§1355.257, 1355.258, and 36.001.
Insurance Code §1355.257 provides that Chapter 1355, Subchapter F, supplements
Subchapters A and B of that chapter, and Chapter 1368, and the rules adopted under
those statutes. Insurance Code §1355.257 also provides that the legislature intends that
Subchapter A or B of Insurance Code Chapter 1355, Chapter 1368, or a department rule
adopted under those statutes, controls over Subchapter F in any circumstance in which
those statutes or rules require a benefit that is not required by Subchapter F, or require a
more extensive benefit than is required by Subchapter F.
Insurance Code §1355.258 states that the Commissioner is to adopt rules necessary
to implement Chapter 1355, Subchapter F.
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Insurance Code §36.001 provides that the Commissioner may adopt any rules
necessary and appropriate to implement the powers and duties of TDI under the
Insurance Code and other laws of this state.

CROSS-REFERENCE TO STATUTE. The repeal of 28 TAC §§21.4201 - 21.2407 implements
the adoption of Insurance Code Chapter 1355, Subchapter F.

TEXT.
SUBCHAPTER P. MENTAL HEALTH PARITY
§21.2401. Purpose and Scope.
§21.2402. Definitions.
§21.2403. Large Employer Health Plan Parity Requirements.
§21.2404. Small Employer Health Plan Parity Requirements.
§21.2405. Cost of Coverage Exemption.
§21.2406. Separate Application to Each Benefit Package Offered.
§21.2407. Sale of Nonparity Policies or Coverage.

SUBCHAPTER JJ.
REPEAL OF DIVISION 1. GENERAL PROVISIONS
28 TAC §§21.4401 - 21.4404

STATUTORY AUTHORITY. TDI proposes repealing 28 TAC §§21.4401 - 21.4404 under
Insurance Code §§1355.257, 1355.258, and 36.001.
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Insurance Code §1355.257 provides that Chapter 1355, Subchapter F, supplements
Subchapters A and B of that chapter, and Chapter 1368, and the rules adopted under
those statutes. Insurance Code §1355.257 also provides that the legislature intends that
Insurance Code Chapter 1355's Subchapter A or B, Chapter 1368, or a department rule
adopted under those statutes, control over Subchapter F in any circumstance in which
those statutes or rules require a benefit that is not required by Subchapter F, or require a
more extensive benefit than is required by Subchapter F.
Insurance Code §1355.258 states that the Commissioner may adopt rules necessary
to implement Chapter 1355, Subchapter F.
Insurance Code §36.001 provides that the Commissioner may adopt any rules
necessary and appropriate to implement the powers and duties of TDI under the
Insurance Code and other laws of this state.

CROSS-REFERENCE TO STATUTE. The repeal of 28 TAC §§21.4401 - 21.4404 implements
the adoption of Insurance Code Chapter 1355, Subchapter F.

TEXT.
SUBCHAPTER JJ AUTISM SPECTRUM DISORDER COVERAGE
DIVISION 1 GENERAL PROVISIONS
§21.4401. Purpose and Applicability.
§21.4402. Definitions.
§21.4403. Required Coverage.
§21.4404. Health Care Practitioners.
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SUBCHAPTER P. MENTAL HEALTH AND SUBSTANCE USE DISORDER PARITY
DIVISION 1. GENERAL PROVISIONS AND PARITY REQUIREMENTS
28 TAC §§21.2401 - 21.2414

STATUTORY AUTHORITY. TDI proposes §§21.2401 - 21.2414 under Insurance Code
§§1355.255, 1355.257, 1355.258, and 36.001.
Insurance Code §1355.257 provides that Chapter 1355, Subchapter F, supplements
Subchapters A and B of that chapter, and Chapter 1368, and the rules adopted under
those statutes. Insurance Code §1355.257 also provides that the legislature intends that
Insurance Code Chapter 1355's Subchapter A or B, Chapter 1368, or a department rule
adopted under those statutes, control over Subchapter F in any circumstance in which
those statutes or rules require a benefit that is not required by Subchapter F, or require a
more extensive benefit than is required by Subchapter F.
Insurance Code §1355.258, addressing coverage for mental health conditions and
substance use disorders, states that the Commissioner shall adopt rules necessary to
implement Chapter 1355, Subchapter F.
Insurance Code §36.001 provides that the Commissioner may adopt any rules
necessary and appropriate to implement the powers and duties of TDI under the
Insurance Code and other laws of this state.

CROSS-REFERENCE TO STATUTE FOR SUBCHAPTER P, DIVISION 1. Subchapter P
implements Insurance Code §§1355.254, 1355.255, and 1355.257.

TEXT.
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SUBCHAPTER P. MENTAL HEALTH AND SUBSTANCE USE DISORDER PARITY
DIVISION 1. GENERAL PROVISIONS AND PARITY REQUIREMENTS
§21.2401. Purpose and Scope.
This subchapter provides rules to interpret, implement, and enforce Insurance
Code Chapter 1355, Subchapter F, concerning Coverage for Mental Health Conditions and
Substance Use Disorders. Except as identified in §21.2404 of this title (relating to
Differences from Federal Rules), these rules are intended to be consistent with the
Insurance Code and to closely track the federal rules found at 45 CFR §146.136
(concerning Parity in Mental Health and Substance Use Disorder Benefits), 45 CFR
§146.121(b)(2)(iii) (concerning Specific Rule Relating to Source-of-Injury Exclusions), and
45 CFR §147.160 (concerning Parity in Mental Health and Substance Use Disorder Benefits)
as published in the Federal Register, Vol. 78, No. 219 on November 13, 2013.

§21.2402. Applicability.
(a) Plans subject to this subchapter. This subchapter applies to all health benefit
plans subject to Insurance Code Chapter 1355, Subchapter F, concerning Coverage for
Mental Health Conditions and Substance Use Disorders. Health benefit plans subject to
Insurance Code Chapter 1355, Subchapter F, are plans that provide benefits or coverage
for treatment expenses incurred as a result of a mental health condition or offer mental
health or substance use disorder benefits, whether as mandatory coverage under
Insurance Code Chapter 1355, concerning Benefits for Certain Mental Disorders, or under
another Insurance Code chapter, or as optional coverage (for instance, in an individual
short-term limited duration plan).
(b) Excepted plans. This subchapter does not apply to a plan that is excepted from:
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(1) Insurance Code Chapter 1355, Subchapter F, as identified in Insurance
Code §1355.253, concerning Exceptions; or
(2) Insurance Code Chapter 1425, related to Application of Subtitle to
Certain Coverage, as identified in Insurance Code §1425.001, concerning Exemption from
Application of Subtitle.

§21.2403. Coordination of Statutory Language.
Restrictions on coverage limitations. If a provision of the Insurance Code or Texas
Department of Insurance regulations allows a health benefit plan issuer to place
quantitative or nonquantitative treatment limitations on coverage for mental health and
substance use disorder conditions, an issuer may apply the limitation only to the extent
that the limitation does not violate the parity requirements of Insurance Code Chapter
1355, Subchapter F, concerning Coverage for Mental Health Conditions and Substance
Use Disorders, and this subchapter.

§21.2404. Differences from Federal Rules.
(a) Global substitution of terms. This subchapter substitutes the following terms for
terms used in 45 CFR §146.136 (concerning Parity in Mental Health and Substance Use
Disorder Benefits) with no change in meaning:
(1) the term "enrollees" is substituted for the term "participants and
beneficiaries;"
(2) the term "health benefit plan" is substituted for the terms "group health
plan" (or health insurance coverage offered in connection with such plans) and "plan or
coverage;" and
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(3) the terms "requirement" or "requirements" are substituted for the terms
"rule" or "rules."
(b) Omission of federal provisions. The following federal provisions are not
duplicated in this division either because they were superseded by a later federal rule or
there is no analogous Texas law, or because they are otherwise captured in this
subchapter:
(1) 45 CFR §146.136(f), which addresses small employer exemption;
(2) 45 CFR §146.136(g)(6)(i)(B), which addresses use of summary of material
reductions in covered services or benefits;
(3) 45 CFR §146.136(g)(6)(ii)(B), which addresses reporting by health
insurance coverage offered in connection with a church plan;
(4) 45 CFR §146.136(g)(6)(ii)(C), which addresses reporting by health
insurance coverage offered in connection with group health plans subject to Part 7 of
Subtitle B of Title I of ERISA;
(5) 45 CFR §146.136(g)(6)(ii)(D), which addresses reporting with respect to
nonfederal governmental plans and health insurance issuers in the individual market; and
(6) 45 CFR §146.136(g)(6)(iii), which addresses confidentiality of a notice to
the Secretary of Labor of an issuer's increased cost exemption.
(c) Substitutions for federal provisions. Where a state requirement exists, a
corresponding but incongruent federal provision has been omitted. Specifically, §21.2411
of this title (relating to Availability of Plan Information) replaces the federal provision at
45 CFR §146.136(d)(2), which addresses reason for any denial. In addition, a portion of 45
CFR §146.136(d)(3), which addresses provisions of other law, has been omitted.
(d) Inclusion of state provision where no federal analog exists.

TITLE 28. INSURANCE
Part I. Texas Department of Insurance
Chapter 21. Trade Practices

Proposed Sections 21.2401–21.2453
Page 29 of 111

(1) Section 21.2406 of this title (relating to Meaning of Terms) includes a
definition of "base period," an element used in calculating a plan's eligibility for an
increased cost exemption in §21.2412 of this title (relating to Increased Cost Exemption).
There is no corresponding definition in 45 CFR §146.136(a).
(2) Section 21.2412 of this title requires that a notice to an enrollee of an
increased cost exemption include the issuer's license or certificate of authority number.
There is no corresponding requirement in 45 CFR §146.136(a).

§21.2405. Corrective Action; Severability.
(a) The department may require the issuer to:
(1) submit a corrective action plan to correct deficiencies in the issuer's
submissions and analyses under Divisions 2 and 3 of this subchapter. The corrective action
plan will specify the actions the issuer will take to comply with this subchapter; or
(2) notify all individuals enrolled in the applicable plan or plans that such
coverage does not comply with this subchapter; or
(3) a combination of the actions described in paragraphs (1) and (2) of this
subsection.
(b) Severability. If a court of competent jurisdiction holds that any provision of this
subchapter or its application to any person or circumstance is invalid for any reason, the
invalidity does not affect other provisions or applications of this subchapter that can be
given effect without the invalid provision or application, and to this end the provisions of
this subchapter are severable.

§21.2406. Definitions.
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Definitions. For purposes of this subchapter, the following terms have the
meanings indicated, except where the context clearly indicates otherwise:
(1) Administrative denial--A denial that is not an adverse determination,
including, but not limited to, denials of claims for noncovered benefits, duplicate claims,
incorrect billing, and because an individual is not an enrollee.
(2) Adverse determination--A determination by a health benefit plan or
utilization review agent that health care services or benefits provided or proposed to be
provided to an enrollee are not medically necessary, appropriate, or are experimental or
investigational. Consistent with Insurance Code Chapter 1369, concerning Benefits
Related to Prescription Drugs and Devices and Related Services, the following are adverse
determinations:
(A) a denial of a fail-first (or step therapy) protocol exception request;
and
(B) an issuer's refusal to treat the drug as a covered benefit, if an
enrollee's physician has determined that a drug is medically necessary and the drug is not
included in the enrollee's plan formulary.
(3) Aggregate lifetime dollar limit--A dollar limitation on the total amount
of specified benefits that may be paid under a health benefit plan for any coverage unit.
(4) Allowed amount--The dollar amount covered under the plan for a
particular service or benefit, including the amount of cost sharing owed by the enrollee
and the amount to be paid by the plan. This term refers both to the contracted amount
for in-network services or benefits and the amount designated by the plan for out-ofnetwork services or benefits.
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(5) Annual dollar limit--A dollar limitation on the total amount of specified
benefits that may be paid in a 12-month period under a health benefit plan for any
coverage unit.
(6) Applied behavior analysis--The design, implementation, and evaluation
of systematic environmental changes to produce socially significant change in human
behavior through skill acquisition and the reduction of problematic behavior. Applied
behavior analysis includes direct observation and measurement of behavior and the
identification of functional relations between behavior and the environment. Contextual
factors, establishing operations, antecedent stimuli, positive reinforcers, and other
consequences are used to produce the desired behavior change.
(7) Approved claim--A claim for a service or benefit that is determined, at
initial review or upon receipt of additional information, to be covered and payable at the
plan's allowed amount.
(8) Base period--The period used to calculate whether a health benefit plan
may claim, with respect to its coverage, the increased cost exemption provided for in
§21.2412 of this title (relating to Increased Cost Exemption). The base period must begin
on the first day in the plan year that the issuer's coverage complies with this subchapter,
and it must extend for a period of at least six consecutive calendar months.
(9) Concurrent review--A form of utilization review for ongoing health care
or for an extension of treatment beyond previously approved health care.
(10) Coverage unit--Coverage unit as described in §21.2408(a)(4) of this title
(relating to Parity Requirements with Respect to Financial Requirements and Treatment
Limitations).
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(11) Cumulative financial requirements--Financial requirements that
determine whether or to what extent benefits are provided based on accumulated
amounts and include deductibles and out-of-pocket maximums. Cumulative financial
requirements do not include aggregate lifetime or annual dollar limits.
(12) Cumulative quantitative treatment limitations--Treatment limitations
that determine whether or to what extent benefits are provided based on accumulated
amounts, such as annual or lifetime day or visit limits. The term includes a deductible, a
copayment, coinsurance, or another out-of-pocket expense or annual or lifetime limit, or
another financial requirement.
(13) Denial--An administrative denial or an adverse determination.
(14) Fail-first or step therapy--A treatment protocol that requires an enrollee
to use a prescription drug or sequence of prescription drugs other than the drug that the
enrollee's physician recommends for the enrollee's treatment before the health benefit
plan provides coverage for the recommended drug.
(15) Financial requirements--Plan deductibles, copayments, coinsurance, or
out-of-pocket maximums. Financial requirements do not include aggregate lifetime or
annual dollar limits.
(16) Health benefit plan or plan--A plan that is subject to Insurance Code
Chapter 1355, Subchapter F, concerning Coverage for Mental Health Conditions and
Substance Use Disorders.
(17) Independent review--A system for final administrative review by an
independent review organization (IRO) of an adverse determination regarding the
medical necessity, the appropriateness, or the experimental or investigational nature of
health care services or benefits.
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(18) Individual market--Health benefit plans subject to Insurance Code
Chapter 1355, Subchapter F, that are bought on an individual or family basis in which the
contract holder is also personally enrolled under the plan, other than in connection with
a group health plan.
(19) Internal appeal--A formal process by which an enrollee, an individual
acting on behalf of an enrollee, or an enrollee's provider of record may request
reconsideration of an adverse determination.
(20) Large group market--Health benefit plans subject to Insurance Code
Chapter 1355, Subchapter F, that are sold to groups that have 51 or more members,
whether through an employer or through an association.
(21) Market type--Individual, small group, or large group market.
(22) Medical or surgical (medical/surgical) benefit--A benefit with respect to
an item or service for medical conditions or surgical procedures, as defined under the
terms of the health benefit plan and in accordance with applicable federal and state law,
but does not include mental health or substance use disorder benefits. Any condition
defined by a plan as being or as not being a medical/surgical condition must be defined
to be consistent with generally recognized independent standards of current medical
practice (for example, the most recent edition of the ICD or state guidelines).
(23) Mental health benefit--A benefit with respect to an item or service for
a mental health condition, as defined under the terms of a health benefit plan and in
accordance with applicable federal and state law. Any condition defined by a health
benefit plan as being or as not being a mental health condition must be defined to be
consistent with generally recognized independent standards of current medical practice
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(for example, the most recent edition of the Diagnostic and Statistical Manual of Mental
Disorders (DSM), the most recent edition of the ICD, or state guidelines).
(24) NQTL--Nonquantitative treatment limitation.
(25) Peer-to-peer review or physician-to-physician review--A utilization
review process that must occur before an adverse determination is issued by a utilization
review agent. If the agent questions the medical necessity, the appropriateness, or the
experimental or investigational nature of a health care service or benefit, the agent must
provide the health care provider who ordered, requested, provided, or is to provide the
service or benefit a reasonable opportunity to discuss with a licensed physician the
patient's treatment plan and the clinical basis for the agent's determination.
(26) Plan design--A plan's discrete package of benefits, cost-sharing
structure, provider network, plan type, quantitative treatment limitations, and
nonquantitative treatment limitations.
(27) Plan documents--All instruments under which a plan is established or
operated, including, but not limited to, policies, certificates of coverage, contracts of
insurance, evidences of coverage, provider contracts, provider manuals, internal
guidelines and procedures, medical guidelines, and other documents used in making
claims determinations and conducting utilization reviews. Instruments under which the
plan is established or operated includes the processes, strategies, evidentiary standards,
and other factors used to apply a nonquantitative treatment limitation (NQTL) with
respect to medical/surgical benefits and mental health/substance use disorder (MH/SUD)
benefits under the plan.
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(28) Plan type--A preferred provider organization (PPO) plan, exclusive
provider organization (EPO) plan, health maintenance organization (HMO) plan, health
maintenance organization-point of service (HMO-POS) plan, and indemnity policy.
(29) Preauthorization or prior authorization--A utilization review process in
which an issuer conditions coverage of a health care service, benefit, or prescription drug
on the issuer's approval of the provider's request to provide an enrollee the service,
benefit, or drug. For purposes of this rule:
(A) preauthorization includes reauthorization of services or benefits
that had received preauthorization, but for which the approval period has lapsed;
(B) preauthorization does not include utilization review needed to
reauthorize ongoing services or benefits (concurrent review); and
(C) a request for preauthorization is one received during the
reporting period, regardless of the date the claim is incurred.
(30) Prescription drugs--Drugs covered under a plan's prescription drug
benefit.
(31) QTL--Quantitative treatment limitation.
(32) Reasonable method--To determine the dollar amount or the per
member per month amount of plan payments for the substantially all or predominant
analyses required by §21.2408 of this title, reasonable methods are:
(A) a projection based on claims data for the plan or the plan design,
if there is sufficient claims data for a reasonable projection of future claims costs; or
(B) a projection based on appropriate and sufficient data (such as
data from other similarly structured plans with similar demographics) to perform the
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analysis in compliance with applicable Actuarial Standards of Practice set by the Actuarial
Standards Board if:
(i) there is not enough claims data;
(ii) the plan significantly changed its benefit package;
(iii) the plan experienced a significant workforce change that
would impact claims costs; or
(iv) the group health plan (or the plan design) is new.
(33) Reported claims--Claims that are reported by providers or by the
insured to an issuer in a year, regardless of the incurred date, the final decision date, or a
claim's pending status. For example, claims reported in 2020 could include claims incurred
in 2019, claims with final decisions made in the first few months of 2020, or claims awaiting
a determination.
(34) Retrospective review--The process of reviewing the medical necessity
and reasonableness of health care that has been provided to an enrollee.
(35) Small group market--Health benefit plans subject to Insurance Code
Chapter 1355, Subchapter F, that are sold to groups that have at least two but no more
than 50 members.
(36) Substance use disorder benefit--A benefit with respect to an item,
treatment, or service for a substance use disorder, as defined under the terms of a health
benefit plan and in accordance with applicable federal and state law. Any disorder defined
by the plan as being or as not being a substance use disorder must be defined to be
consistent with generally recognized independent standards of current medical practice
(for example, the most current version of the DSM, the most recent edition of the ICD, or
state guidelines).
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(37) Treatment limitations—This term includes limits on benefits based on
the frequency of treatment, number of visits, days of coverage, days in a waiting period,
or other similar limits on the scope or duration of treatment. Treatment limitations include
both quantitative treatment limitations (QTLs), which are expressed numerically (such as
50 outpatient visits per year), and NQTLs, which otherwise limit the scope or duration of
benefits for treatment under a plan. (An illustrative list of NQTLs is provided in §21.2409(b)
of this title (relating to Nonquantitative Treatment Limitations).) A permanent exclusion
of all benefits for a particular condition or disorder, however, is not a treatment limitation
for purposes of this definition.
(38) Utilization

review--A

system

for

prospective,

concurrent,

or

retrospective review of the medical necessity or appropriateness of health care services
or benefits and a system for prospective, concurrent, or retrospective review to determine
the experimental or investigational nature of health care services or benefits. The term
does not include a review in response to an elective request for clarification of coverage.

§21.2407. Parity Requirements with Respect to Aggregate Lifetime and Annual
Dollar Limits.
This section details application of the parity requirements under this subchapter
with respect to aggregate lifetime and annual dollar limits that may be permitted by state
or federal law.
(1) General.
(A) General parity requirement. A health benefit plan that provides
both medical/surgical benefits and MH/SUD benefits must comply with paragraph (2), (3),
or (5) of this section, as applicable.
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(B) Exception. The general parity requirement in paragraph (1)(A) of
this section does not apply if a health benefit plan satisfies the requirements of §21.2412
of this title (relating to Increased Cost Exemption).
(2) Plan with no limit or limits on less than one-third of all medical/surgical
benefits. If a health benefit plan does not include an aggregate lifetime or annual dollar
limit on any medical/surgical benefits or includes an aggregate lifetime or dollar limit that
applies to less than one-third of all medical/surgical benefits, it may not impose an
aggregate lifetime or annual dollar limit, respectively, on mental health or substance use
disorder benefits.
(3) Plan with a limit on at least two-thirds of all medical/surgical benefits. If
a health benefit plan includes an aggregate lifetime or annual dollar limit on at least twothirds of all medical/surgical benefits, it must either:
(A) apply the aggregate lifetime or annual dollar limit both to the
medical/surgical benefits to which the limit would otherwise apply and to MH/SUD
benefits in a manner that does not distinguish between the medical/surgical benefits and
MH/SUD benefits; or
(B) not include an aggregate lifetime or annual dollar limit on mental
health or substance use disorder benefits that is less than the aggregate lifetime or annual
dollar limit, respectively, on medical/surgical benefits. (Some cumulative financial
requirements and cumulative quantitative treatment limitations other than aggregate
lifetime or annual dollar limits are prohibited in §21.2408 of this title (relating to Parity
Requirements with Respect to Financial Requirements and Treatment Limitations).)
(4) Determining one-third and two-thirds of all medical/surgical benefits.
For purposes of this section, the determination of whether the portion of medical/surgical
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benefits subject to an aggregate lifetime or annual dollar limit represents one-third or
two-thirds of all medical/surgical benefits is based on the dollar amount of all plan
payments for medical/surgical benefits expected to be paid under the plan for the plan
year (or for the portion of the plan year after a change in plan benefits that affects the
applicability of the aggregate lifetime or annual dollar limits). Any reasonable method
may be used to determine whether the dollar amount expected to be paid under the plan
will constitute one-third or two-thirds of the dollar amount of all plan payments for
medical/surgical benefits.
(5) Plan not described in paragraph (2) or (3) of this section.
(A) In general. A health benefit plan that is not described in
paragraph (2) or (3) of this section with respect to aggregate lifetime or annual dollar
limits on medical/surgical benefits, must either:
(i) impose no aggregate lifetime or annual dollar limit, as
appropriate, on mental health or substance use disorder benefits; or
(ii) impose an aggregate lifetime or annual dollar limit on
mental health or substance use disorder benefits that is no less than an average limit
calculated for medical/surgical benefits in the following manner. The average limit is
calculated by taking into account the weighted average of the aggregate lifetime or
annual dollar limits, as appropriate, that are applicable to the categories of
medical/surgical benefits. Limits based on delivery systems, such as inpatient/outpatient
treatment or normal treatment of common, low-cost conditions (such as treatment of
normal births), do not constitute categories for purposes of this clause. In addition, for
purposes of determining weighted averages, any benefits that are not within a category
that is subject to a separately designated dollar limit under the plan are taken into account
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as a single separate category by using an estimate of the upper limit on the dollar amount
that a plan may reasonably be expected to incur with respect to such benefits, taking into
account any other applicable restrictions under the plan.
(B) Weighting. For purposes of this paragraph, the weighting
applicable to any category of medical/surgical benefits is determined in the manner set
forth in paragraph (4) of this section for determining one-third or two-thirds of all
medical/surgical benefits.

§21.2408. Parity Requirements with Respect to Financial Requirements and
Treatment Limitations.
(a) Clarification of terms.
(1) Classification of benefits. When reference is made in this subchapter to
a classification of benefits, the term "classification" means a classification as described in
subsection (b)(2) of this section.
(2) Type of financial requirement or treatment limitation. When reference is
made in this subchapter to a type of financial requirement or treatment limitation, the
reference to type means its nature. Different types of financial requirements include
deductibles, copayments, coinsurance, and out-of-pocket maximums. Different types of
quantitative treatment limitations include annual, episode, and lifetime day and visit limits.
An illustrative list of nonquantitative treatment limitations is provided in §21.2409(b) of
this title (relating to Nonquantitative Treatment Limitations).
(3) Level of a type of financial requirement or treatment limitation. When
reference is made in this subchapter to a level of a type of financial requirement or
treatment limitation, "level" refers to the magnitude of the type of financial requirement
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or treatment limitation. For example, different levels of coinsurance include 20% and 30%,
different levels of a copayment include $15 and $20, different levels of a deductible
include $250 and $500, and different levels of an episode limit include 21 inpatient days
per episode and 30 inpatient days per episode.
(4) Coverage unit. When reference is made in this subchapter to a coverage
unit, "coverage unit" refers to the way in which a health benefit plan groups individuals
for purposes of determining benefits, or premiums or contributions. For example,
different coverage units include self-only, family, and employee-plus-spouse.
(b) General parity requirement.
(1) General requirement. A health benefit plan that provides both
medical/surgical benefits and mental health or substance use disorder benefits may not
apply any financial requirement or treatment limitation to mental health or substance use
disorder benefits in any classification that is more restrictive than the predominant
financial requirement or treatment limitation of that type applied to substantially all
medical/surgical benefits in the same classification. Whether a financial requirement or
treatment limitation is a predominant financial requirement or treatment limitation that
applies to substantially all medical/surgical benefits in a classification is determined
separately for each type of financial requirement or treatment limitation. The application
of the requirements of this subsection to financial requirements and quantitative
treatment limitations is addressed in subsection (c) of this section; the application of the
requirements of this subsection to nonquantitative treatment limitations is addressed in
§21.2409 of this title.
(2) Classifications of benefits used for applying requirements.
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(A) In general. If a health benefit plan provides mental health or
substance use disorder benefits in any classification of benefits described in this
subparagraph, mental health or substance use disorder benefits must be provided in
every classification in which medical/surgical benefits are provided. In determining the
classification in which a particular benefit belongs, a health benefit plan must apply the
same standards to medical/surgical benefits and to mental health or substance use
disorder benefits. To the extent that a health benefit plan provides benefits in a
classification and imposes any separate financial requirement or treatment limitation (or
separate level of a financial requirement or treatment limitation) for benefits in the
classification, the requirements of this subsection apply separately with respect to that
classification for all financial requirements or treatment limitations (illustrated in examples
in paragraph (2)(C) of this subsection). The following classifications of benefits are the
only classifications used in applying the requirements of this subsection:
(i) An "inpatient, in-network" classification is for benefits
furnished on an inpatient basis and within a network of providers established or
recognized under a health benefit plan. Special requirements for plans with multiple
network tiers are addressed in subsection (c)(3) of this section.
(ii) An "inpatient, out-of-network" classification is for benefits
furnished on an inpatient basis and outside any network of providers established or
recognized under a health benefit plan. This classification includes inpatient benefits
under a health benefit plan that has no network of providers.
(iii) An "outpatient, in-network" classification is for benefits
furnished on an outpatient basis and within a network of providers established or
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recognized under a health benefit plan. Special requirements for office visits and plans
with multiple network tiers are addressed in subsection (c)(3) of this section.
(iv) An "outpatient, out-of-network" classification is for
benefits furnished on an outpatient basis and outside any network of providers
established or recognized under a health benefit plan. This classification includes
outpatient benefits under a health benefit plan that has no network of providers. Special
requirements for office visits are addressed in subsection (c)(3) of this section.
(v) An "emergency care" classification is for benefits for
emergency care.
(vi) A "prescription drug" classification is for benefits for
prescription drugs. See special requirements for multi-tiered prescription drug benefits in
paragraph (c)(3) of this section.
(B) Application to out-of-network providers. Application to out-ofnetwork providers is addressed in subparagraph (A) of this paragraph, under which a
health benefit plan that provides mental health or substance use disorder benefits in any
classification of benefits must provide mental health or substance use disorder benefits
in every classification in which medical/surgical benefits are provided, including out-ofnetwork classifications.
(C) Examples. The requirements of this paragraph are illustrated by
examples provided in the figure §21.2408(b)(2)(C). In each example, the health benefit
plan is subject to the requirements of this section and provides both medical/surgical
benefits and mental health and substance use disorder benefits.

Figure: 28 TAC §21.2408(b)(2)(C)
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Example 1
Facts. A health benefit plan offers inpatient and outpatient benefits and does not
contract with a network of providers. The plan imposes a $500 deductible on all benefits.
For inpatient medical/surgical benefits, the plan imposes a coinsurance requirement. For
outpatient medical/surgical benefits, the plan imposes copayments. The plan imposes no
other financial requirements or treatment limitations.
Conclusion. In this example, because the plan has no network of providers, all
benefits provided are out-of-network. Because inpatient, out-of-network medical/surgical
benefits are subject to separate financial requirements from outpatient, out-of-network
medical/surgical benefits, the requirements of this section apply separately with respect
to any financial requirements and treatment limitations, including the deductible, in each
classification.
Example 2
Facts. A plan imposes a $500 deductible on all benefits. The plan has no network
of providers. The plan generally imposes a 20% coinsurance requirement with respect to
all benefits, without distinguishing among inpatient, outpatient, emergency care, or
prescription drug benefits. The plan imposes no other financial requirements or treatment
limitations.
Conclusion. In this example, because the plan does not impose separate financial
requirements (or treatment limitations) based on classification, the requirements of this
section apply with respect to the deductible and the coinsurance across all benefits.
Example 3
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Facts. Same facts as Example 2, except the plan exempts emergency care benefits
from the 20% coinsurance requirement. The plan imposes no other financial requirements
or treatment limitations.
Conclusion. In this example, because the plan imposes separate financial
requirements based on classifications, the requirements of this section apply with respect
to the deductible and the coinsurance separately for:
(I) benefits in the emergency care classification, and
(II) all other benefits.
Example 4
Facts. Same facts as Example 2, except the plan also imposes a preauthorization
requirement for all inpatient treatment in order for benefits to be paid. No such
requirement applies to outpatient treatment.
Conclusion. In this example, because the plan has no network of providers, all
benefits provided are out-of-network. Because the plan imposes a separate treatment
limitation based on classifications, the requirements of this section apply with respect to
the deductible and coinsurance separately for:
(I) inpatient, out-of-network benefits; and
(II) all other benefits.

(c) Financial requirements and quantitative treatment limitations.
(1) Determining "substantially all" and "predominant."
(A) Substantially all. For purposes of this section, a type of financial
requirement or quantitative treatment limitation is considered to apply to substantially all
medical/surgical benefits in a classification of benefits if it applies to at least two-thirds of
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all medical/surgical benefits in that classification. (For this purpose, benefits expressed as
subject to a zero level of a type of financial requirement are treated as benefits not subject
to that type of financial requirement, and benefits expressed as subject to a quantitative
treatment limitation that is unlimited are treated as benefits not subject to that type of
quantitative treatment limitation.) If a type of financial requirement or quantitative
treatment limitation does not apply to at least two-thirds of all medical/surgical benefits
in a classification, then that type cannot be applied to mental health or substance use
disorder benefits in that classification.
(B) Predominant.
(i) If a type of financial requirement or quantitative treatment
limitation applies to at least two-thirds of all medical/surgical benefits in a classification
as determined under subparagraph (A) of this paragraph, the level of the financial
requirement or quantitative treatment limitation that is considered the predominant level
of that type in a classification of benefits is the level that applies to more than one-half of
medical/surgical benefits in that classification subject to the financial requirement or
quantitative treatment limitation.
(ii) If, with respect to a type of financial requirement or
quantitative treatment limitation that applies to at least two-thirds of all medical/surgical
benefits in a classification, there is no single level that applies to more than one-half of
medical/surgical benefits in the classification subject to the financial requirement or
quantitative treatment limitation, the plan may combine levels until the combination of
levels applies to more than one-half of medical/surgical benefits subject to the financial
requirement or quantitative treatment limitation in the classification. The least restrictive
level within the combination is considered the predominant level of that type in the
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classification. (For this purpose, a plan may combine the most restrictive levels first, with
each less restrictive level added to the combination until the combination applies to more
than one-half of the benefits subject to the financial requirement or treatment limitation.)
(C) Portion based on plan payments. For purposes of this section, the
determination of the portion of medical/surgical benefits in a classification of benefits
subject to a financial requirement or quantitative treatment limitation (or subject to any
level of a financial requirement or quantitative treatment limitation) is based on the dollar
amount of all plan payments for medical/surgical benefits in the classification expected
to be paid under the plan for the plan year (for the portion of the plan year after a change
in plan benefits that affects the applicability of the financial requirement or quantitative
treatment limitation).
(D) Clarifications for certain threshold requirements. For any
deductible, the dollar amount of plan payments includes all plan payments with respect
to claims that would be subject to the deductible if it had not been satisfied. For any outof-pocket maximum, the dollar amount of plan payments includes all plan payments
associated with out-of-pocket payments that are taken into account toward the out-ofpocket maximum, as well as all plan payments associated with out-of-pocket payments
that would have been made toward the out-of-pocket maximum if it had not been
satisfied.
(E) Determining the dollar amount of plan payments. Subject to
subparagraph (D) of this paragraph, any reasonable method may be used to determine
the dollar amount expected to be paid under a plan for medical/surgical benefits subject
to a financial requirement or quantitative treatment limitation (or subject to any level of
a financial requirement or quantitative treatment limitation).
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(2) Application to different coverage units. If a health benefit plan applies
different levels of a financial requirement or quantitative treatment limitation to different
coverage units in a classification of medical/surgical benefits, the predominant level that
applies to substantially all medical/surgical benefits in the classification is determined
separately for each coverage unit.
(3) Special requirements.
(A) Multi-tiered prescription drug benefits. If a health benefit plan
applies different levels of financial requirements to different tiers of prescription drug
benefits based on reasonable factors determined in accordance with the requirements in
§21.2409(a) of this title and without regard to whether a drug is generally prescribed with
respect to medical/surgical benefits or with respect to mental health or substance use
disorder benefits, the health benefit plan satisfies the parity requirements of this section
with respect to prescription drug benefits. Reasonable factors include cost, efficacy,
generic versus brand name, and mail order versus pharmacy pick-up.
(B) Multiple network tiers. If a health benefit plan provides benefits
through multiple tiers of in-network providers (such as an in-network tier of preferred
providers with more generous cost-sharing to participants than a separate in-network tier
of participating providers), the plan may divide its benefits furnished on an in-network
basis into subclassifications that reflect network tiers, if the tiering is based on reasonable
factors determined in accordance with the requirements in §21.2409(a) of this title (such
as quality, performance, and market standards) and without regard to whether a provider
provides services with respect to medical/surgical benefits or mental health or substance
use disorder benefits. After the subclassifications are established, the issuer may not
impose any financial requirement or treatment limitation on mental health or substance
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use disorder benefits in any subclassification that is more restrictive than the predominant
financial requirement or treatment limitation that applies to substantially all
medical/surgical benefits in the subclassification using the methodology in subsection
(c)(1) of this section.
(C) Subclassifications permitted for office visits, separate from other
outpatient services. For purposes of applying the financial requirement and treatment
limitation requirements of this section, a plan may divide its benefits furnished on an
outpatient basis into the two subclassifications described in this subparagraph. After the
subclassifications are established, the plan may not impose any financial requirement or
quantitative treatment limitation on mental health or substance use disorder benefits in
any subclassification that is more restrictive than the predominant financial requirement
or quantitative treatment limitation that applies to substantially all medical/surgical
benefits in the subclassification using the methodology in paragraph (1) of this
subsection. Subclassifications other than these special requirements, such as separate
subclassifications for generalists and specialists, are not permitted. The two
subclassifications permitted under this subparagraph are:
(i) office visits (such as physician visits), and
(ii) all other outpatient items and services (such as outpatient
surgery, facility charges for day treatment centers, laboratory charges, or other medical
items).
(4) Examples. The requirements of paragraph (3)(A) - (C) of this subsection
are illustrated by examples provided in figure 28 TAC §21.2408(c)(4). In each example, the
health benefit plan is subject to the requirements of this section and provides both
medical/surgical benefits and mental health and substance use disorder benefits.
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Figure: 28 TAC §21.2408(c)(4)
Example 1
Facts. For inpatient, out-of-network medical/surgical benefits, a health benefit plan
imposes five levels of coinsurance. Using a reasonable method, the plan projects its
payments for the upcoming year as follows:
Coinsurance rate

0%

Projected payments

10%

15%

20%

30%

Total

$200x $100x

$450x

$100x

$150x

$1,000x

Percent of total plan
costs

20%

10%

45%

10%

15%

Percent subject to
coinsurance level

N/A

12.5%
56.25%
12.5%
18.75%
(100x/800x) (450x/800x) (100x/800x) (150x/800x)

The plan projects plan costs of $800x to be subject to coinsurance ($100x + $450x + $100x
+ $150x = $800x). Thus, 80% ($800x/$1,000x) of the benefits are projected to be subject
to coinsurance, and 56.25% of the benefits subject to coinsurance are projected to be
subject to the 15% coinsurance level.
Conclusion. In this example, the two-thirds threshold of the substantially all
standard is met for coinsurance because 80% of all inpatient, out-of-network
medical/surgical benefits are subject to coinsurance. Moreover, the 15% coinsurance is
the predominant level because it is applicable to more than one-half of inpatient, out-ofnetwork medical/surgical benefits subject to the coinsurance requirement. The plan may
not impose any level of coinsurance with respect to inpatient, out-of-network mental
health or substance use disorder benefits that is more restrictive than the 15% level of
coinsurance.
Example 2
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Facts. For outpatient, in-network medical/surgical benefits, a plan imposes five
different copayment levels. Using a reasonable method, the plan projects payments for
the upcoming year as follows:
Copayment amount

$0

$15

$20

$50

Total

Projected payments

$200x $200x

$200x

$300x

$100x

$1,000x

Percent of total plan costs 20% 20%

20%

30%

10%

Percent

25%

37.5%

12.5%

subject

copayments

$10

to N/A 25%

(200x/800x) (200x/800x) (300x/800x) (100x/800x)

The plan projects plan costs of $800x to be subject to copayments ($200x + $200x +
$300x + $100x = $800x). Thus, 80% ($800x/$1,000x) of the benefits are projected to be
subject to a copayment.
Conclusion. In this example, the two-thirds threshold of the substantially all
standard is met for copayments because 80% of all outpatient, in-network
medical/surgical benefits are subject to a copayment. Moreover, there is no single level
that applies to more than one-half of medical/surgical benefits in the classification subject
to a copayment (for the $10 copayment, 25%; for the $15 copayment, 25%; for the $20
copayment, 37.5%; and for the $50 copayment, 12.5%). The plan can combine any levels
of copayment, including the highest levels, to determine the predominant level that can
be applied to mental health or substance use disorder benefits. If the plan combines the
highest levels of copayment, the combined projected payments for the two highest
copayment levels, the $50 copayment and the $20 copayment, are not more than onehalf of the outpatient, in-network medical/surgical benefits subject to a copayment
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because they are exactly one-half ($300x + $100x = $400x; $400x/$800x = 50%). The
combined projected payments for the three highest copayment levels--the $50
copayment, the $20 copayment, and the $15 copayment--are more than one-half of the
outpatient, in-network medical/surgical benefits subject to the copayments ($100x +
$300x + $200x = $600x; $600x/$800x = 75%). Thus, the plan may not impose any
copayment on outpatient, in-network mental health or substance use disorder benefits
that is more restrictive than the least restrictive copayment in the combination, the $15
copayment.
Example 3
Facts. A plan imposes a $250 deductible on all medical/surgical benefits for selfonly coverage and a $500 deductible on all medical/surgical benefits for family coverage.
The plan has no network of providers. For all medical/surgical benefits, the plan imposes
a coinsurance requirement. The plan imposes no other financial requirements or
treatment limitations.
Conclusion. In this example, because the plan has no network of providers, all
benefits are provided out-of-network. Because self-only and family coverage are subject
to different deductibles, whether the deductible applies to substantially all
medical/surgical benefits is determined separately for self-only medical/surgical benefits
and family medical/surgical benefits. Because the coinsurance is applied without regard
to coverage units, the predominant coinsurance that applies to substantially all
medical/surgical benefits is determined without regard to coverage units.
Example 4
Facts. A plan applies the following financial requirements for prescription drug
benefits. The requirements are applied without regard to whether a drug is generally
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prescribed with respect to medical/surgical benefits or with respect to mental health or
substance use disorder benefits. Moreover, the process for certifying a particular drug as
"generic," "preferred brand name," "non-preferred brand name," or "specialty" complies
with the requirements of §21.2409(a) of this title (relating to Requirements for
Nonquantitative Treatment Limitations).
Tier level

Tier 1

Tier 2

Tier 3

Tier
description

Generic
drugs

Preferred brand Non-preferred brand name
Specialty
name drugs
drugs (which may have Tier 1 or drugs
Tier 2
alternatives)

Percent paid
by plan

90%

80%

60%

Tier 4

50%

Conclusion. In this example, the financial requirements that apply to prescription
drug benefits are applied without regard to whether a drug is generally prescribed with
respect to medical/surgical benefits or with respect to mental health or substance use
disorder benefits; the process for certifying drugs in different tiers complies with
§21.2409(a) of this title; and the bases for establishing different levels or types of financial
requirements are reasonable. The financial requirements applied to prescription drug
benefits do not violate the parity requirements of this subsection.
Example 5
Facts. A plan has two tiers of network of providers: A preferred provider tier and a
participating provider tier. Providers are placed in either the preferred tier or participating
tier based on reasonable factors determined in accordance with the requirements in
§21.2409(a) of this title, such as accreditation, quality and performance measures
(including customer feedback), and relative reimbursement rates. Furthermore, provider
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tier placement is determined without regard to whether a provider specializes in the
treatment of mental health conditions or substance use disorders, or medical/surgical
conditions. The plan divides the in-network classifications into two subclassifications (innetwork/preferred and in-network/participating). The plan does not impose any financial
requirement or treatment limitation on mental health or substance use disorder benefits
in either of these subclassifications that is more restrictive than the predominant financial
requirement or treatment limitation that applies to substantially all medical/surgical
benefits in each subclassification.
Conclusion. In this example, the division of in-network benefits into
subclassifications that reflect the preferred and participating provider tiers does not
violate the parity requirements of this subsection.
Example 6
Facts. With respect to outpatient, in-network benefits, a plan imposes a $25
copayment for office visits and a 20% coinsurance requirement for outpatient surgery.
The plan divides the outpatient, in-network classification into two subclassifications (innetwork office visits and all other outpatient, in-network items and services). The plan
does not impose any financial requirement or quantitative treatment limitation on mental
health or substance use disorder benefits in either of these subclassifications that is more
restrictive than the predominant financial requirement or quantitative treatment
limitation that applies to substantially all medical/surgical benefits in each
subclassification.
Conclusion. In this example, the division of outpatient, in-network benefits into
subclassifications for office visits and all other outpatient, in-network items and services
does not violate the parity requirements of this subsection.
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Example 7
Facts. Same facts as Example 6, but for purposes of determining parity, the plan
divides the outpatient, in-network classification into outpatient, in-network generalists
and outpatient, in-network specialists.
Conclusion. In this example, the division of outpatient, in-network benefits into any
subclassifications other than office visits and all other outpatient items and services
violates the requirements of paragraph (3)(C) of this subsection.

(5) No separate cumulative financial requirements or cumulative
quantitative treatment limitations.
(A) A health benefit plan may not apply any cumulative financial
requirement or cumulative quantitative treatment limitation for mental health or
substance use disorder benefits in a classification that accumulates separately from any
established for medical/surgical benefits in the same classification.
(B) The requirements of this paragraph are illustrated by examples
provided in figure 28 TAC §21.2408(c)(5)(B).
Figure: 28 TAC §21.2408(c)(5)(B)
Example 1
Facts. A group health plan imposes a combined annual $500 deductible on all
medical/surgical, mental health, and substance use disorder benefits.
Conclusion. In this example, the combined annual deductible complies with the
requirements of this paragraph.
Example 2
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Facts. A plan imposes an annual $250 deductible on all medical/surgical benefits
and a separate annual $250 deductible on all mental health and substance use disorder
benefits.
Conclusion. In this example, the separate annual deductible on mental health and
substance use disorder benefits violates the requirements of this paragraph.
Example 3
Facts. A plan imposes an annual $300 deductible on all medical/surgical benefits
and a separate annual $100 deductible on all mental health or substance use disorder
benefits.
Conclusion. In this example, the separate annual deductible on mental health and
substance use disorder benefits violates the requirements of this paragraph.
Example 4
Facts. A plan generally imposes a combined annual $500 deductible on all benefits
(both medical/surgical benefits and mental health and substance use disorder benefits)
except prescription drugs. Certain benefits, such as preventive care, are provided without
regard to the deductible. The imposition of other types of financial requirements or
treatment limitations varies with each classification. Using reasonable methods, the plan
projects its payments for medical/surgical benefits in each classification for the upcoming
year as follows:

Classification

Benefits
subject to
deductible

Total benefits

Percent
subject to
deductible

Inpatient, in-network

$1,800x

$2,000x

90%

Inpatient, out-of-network

$1,000x

$1,000x

100%
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Outpatient, in-network

$1,400x

$2,000x

70%

Outpatient, out-of-network

$1,880x

$2,000x

94%

Emergency care

$300x

$500x

60%

Conclusion. In this example, the two-thirds threshold of the substantially all
standard is met with respect to each classification except emergency care because, in each
of those other classifications, at least two-thirds of medical/surgical benefits are subject
to the $500 deductible. Moreover, the $500 deductible is the predominant level in each
of those other classifications because it is the only level. However, emergency care mental
health and substance use disorder benefits cannot be subject to the $500 deductible
because it does not apply to substantially all emergency care medical/surgical benefits.

§21.2409. Nonquantitative Treatment Limitations.
(a) General requirement. A health benefit plan may not impose a nonquantitative
treatment limitation with respect to mental health or substance use disorder benefits in
any classification unless, under the terms of the plan as written and in operation, any
processes, strategies, evidentiary standards, or other factors used in applying the
nonquantitative treatment limitation to mental health or substance use disorder benefits
in the classification are comparable to, and are applied no more stringently than, the
processes, strategies, evidentiary standards, or other factors used in applying the
limitation with respect to medical/surgical benefits in the classification.
(b) Illustrative list of nonquantitative treatment limitations. Nonquantitative
treatment limitations include:
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(1) medical management standards limiting or excluding benefits based on
medical necessity or medical appropriateness, or based on whether the treatment is
experimental or investigative;
(2) formulary design for prescription drugs;
(3) for plans with multiple network tiers (such as preferred providers and
participating providers), network tier design;
(4) standards for provider admission to participate in a network, including
reimbursement rates;
(5) plan methods for determining usual, customary, and reasonable charges;
(6) refusal to pay for higher-cost therapies until it can be shown that a lowercost therapy is not effective (also known as fail-first policies or step therapy protocols);
(7) exclusions based on failure to complete a course of treatment; and
(8) restrictions based on geographic location, facility type, provider
specialty, and other criteria that limit the scope or duration of benefits provided under
the plan or coverage.
(c) Examples. The requirements of this section are illustrated by examples provided
in figure 28 TAC §21.2409(c). In each example, the health benefit plan is subject to the
requirements of this section and provides both medical/surgical benefits and mental
health and substance use disorder benefits.
Figure: 28 TAC §21.2409(c)(1)
Example 1
Facts. A plan requires preauthorization from the plan's utilization reviewer that a
treatment is medically necessary for all inpatient medical/surgical benefits and for all
inpatient mental health and substance use disorder benefits. In practice, inpatient benefits
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for medical/surgical conditions are routinely approved for seven days, after which a
treatment plan must be submitted by the patient's attending provider and approved by
the plan. On the other hand, for inpatient mental health and substance use disorder
benefits, routine approval is given only for one day, after which a treatment plan must be
submitted by the patient's attending provider and approved by the plan.
Conclusion. In this example, the plan violates the requirements of this section
because it is applying a stricter nonquantitative treatment limitation in practice to mental
health and substance use disorder benefits than is applied to medical/surgical benefits.
Example 2
Facts. A plan applies concurrent review to inpatient care where there are high levels
of variation in length of stay (as measured by a coefficient of variation exceeding 0.8). In
practice, the application of this standard affects 60% of mental health conditions and
substance use disorders, but only 30% of medical/surgical conditions.
Conclusion. In this example, the plan complies with the requirements of this section
because the evidentiary standard used by the plan is applied no more stringently for
mental health and substance use disorder benefits than for medical/surgical benefits,
even though it results in an overall difference in the application of concurrent review for
mental health conditions or substance use disorders than for medical/surgical conditions.
Example 3
Facts. A plan requires prior approval that a course of treatment is medically
necessary for outpatient, in-network medical/surgical, mental health, and substance use
disorder benefits and uses comparable criteria in determining whether a course of
treatment is medically necessary. For mental health and substance use disorder
treatments that do not have prior approval, no benefits will be paid; for medical/surgical
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treatments that do not have prior approval, there will only be a 25% reduction in the
benefits the plan would otherwise pay.
Conclusion. In this example, the plan violates the requirements of this section.
Although the same nonquantitative treatment limitation--medical necessity--is applied
both to mental health and substance use disorder benefits and to medical/surgical
benefits for outpatient, in-network services, it is not applied in a comparable way. The
penalty for failure to obtain prior approval for mental health and substance use disorder
benefits is not comparable to the penalty for failure to obtain prior approval for
medical/surgical benefits.
Example 4
Facts. A plan generally covers medically appropriate treatments. For both
medical/surgical benefits and mental health and substance use disorder benefits,
evidentiary standards used in determining whether a treatment is medically appropriate
(such as the number of visits or days of coverage) are based on recommendations made
by panels of experts with appropriate training and experience in the fields of medicine
involved. The evidentiary standards are applied in a manner that is based on clinically
appropriate standards of care for a condition.
Conclusion. In this example, the plan complies with the requirements of this section
because the processes for developing the evidentiary standards used to determine
medical appropriateness and the application of these standards to mental health and
substance use disorder benefits are comparable to and are applied no more stringently
than for medical/surgical benefits. This is the result even if the application of the
evidentiary standards does not result in similar numbers of visits, days of coverage, or
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other benefits utilized for mental health conditions or substance use disorders as it does
for any particular medical/surgical condition.
Example 5
Facts. A plan generally covers medically appropriate treatments. In determining
whether prescription drugs are medically appropriate, the plan automatically excludes
coverage for antidepressant drugs that are given a black box warning label by the Food
and Drug Administration (indicating the drug carries a significant risk of serious adverse
effects). For other drugs with a black box warning (including those prescribed for other
mental health conditions and substance use disorders, as well as for medical/surgical
conditions), the plan will provide coverage if the prescribing physician obtains
authorization from the plan that the drug is medically appropriate for the individual,
based on clinically appropriate standards of care.
Conclusion. In this example, the plan violates the requirements of this section.
Although the standard for applying a nonquantitative treatment limitation is the same for
both mental health and substance use disorder benefits and medical/surgical benefits-whether a drug has a black box warning--it is not applied in a comparable manner. The
plan's unconditional exclusion of antidepressant drugs given a black box warning is not
comparable to the conditional exclusion for other drugs with a black box warning.
Example 6
Facts. An employer maintains both a major medical plan and an employee
assistance program (EAP). The EAP provides, among other benefits, a limited number of
mental health or substance use disorder counseling sessions. Participants are eligible for
mental health or substance use disorder benefits under the major medical plan only after
exhausting the counseling sessions provided by the EAP. No similar exhaustion
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requirement applies with respect to medical/surgical benefits provided under the major
medical plan.
Conclusion. In this example, limiting eligibility for mental health and substance use
disorder benefits only after EAP benefits are exhausted is a nonquantitative treatment
limitation subject to the parity requirements of this section. Because no comparable
requirement applies to medical/surgical benefits, the requirement may not be applied to
mental health or substance use disorder benefits.
Example 7
Facts. Training and state licensing requirements often vary among types of
providers. A plan applies a general standard that any provider must meet the highest
licensing requirement related to supervised clinical experience under applicable state law
in order to participate in the plan's provider network. Therefore, the plan requires
master's-level mental health therapists to have post-degree, supervised clinical
experience but does not impose this requirement on master's-level general medical
providers because the scope of their licensure under applicable state law does require
clinical experience. In addition, the plan does not require post-degree, supervised clinical
experience for psychiatrists or PhD-level psychologists since their licensing already
requires supervised training.
Conclusion. In this example, the plan complies with the requirements of this
section. The requirement that master's-level mental health therapists must have
supervised clinical experience to join the network is permissible, as long as the plan
consistently applies the same standard to all providers, even though it may have a
disparate impact on certain mental health providers.
Example 8
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Facts. A plan considers a wide array of factors in designing medical management
techniques for both mental health and substance use disorder benefits and
medical/surgical benefits, such as cost of treatment; high cost growth; variability in cost
and quality; elasticity of demand; provider discretion in determining diagnosis, or type or
length of treatment; clinical efficacy of any proposed treatment or service; licensing and
accreditation of providers; and claim types with a high percentage of fraud. Based on
application of these factors in a comparable fashion, preauthorization is required for some
(but not all) mental health and substance use disorder benefits, as well as for some
medical/surgical benefits, but not for others. For example, the plan requires
preauthorization for outpatient surgery; speech, occupational, physical, cognitive, and
behavioral therapy extending for more than six months; durable medical equipment;
diagnostic imaging; skilled nursing visits; home infusion therapy; coordinated home care;
pain management; high-risk prenatal care; delivery by cesarean section; mastectomy;
prostate cancer treatment; narcotics prescribed for more than seven days; and all inpatient
services beyond 30 days. The evidence considered in developing its medical management
techniques includes consideration of a wide array of recognized medical literature and
professional standards and protocols (including comparative effectiveness studies and
clinical trials). This evidence and how it was used to develop these medical management
techniques is also well documented by the plan.
Conclusion. In this example, the plan complies with the requirements of this
section. Under the terms of the plan as written and in operation, the processes, strategies,
evidentiary standards, and other factors considered by the plan in implementing its
preauthorization requirement with respect to mental health and substance use disorder
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benefits are comparable to, and applied no more stringently than, those applied with
respect to medical/surgical benefits.
Example 9
Facts. A plan generally covers medically appropriate treatments. The plan
automatically excludes coverage for inpatient substance use disorder treatment in any
setting outside of a hospital (such as a freestanding or residential treatment center). For
inpatient treatment outside of a hospital for other conditions (including freestanding or
residential treatment centers prescribed for mental health conditions, as well as for
medical/surgical conditions), the plan will provide coverage if the prescribing physician
obtains authorization from the plan that the inpatient treatment is medically appropriate
for the individual based on clinically appropriate standards of care.
Conclusion. In this example, the plan violates the requirements of this section.
Although the same nonquantitative treatment limitation--medical appropriateness--is
applied to both mental health and substance use disorder benefits and medical/surgical
benefits, the plan's unconditional exclusion of substance use disorder treatment in any
setting outside of a hospital is not comparable to the conditional exclusion of inpatient
treatment outside of a hospital for other conditions.
Example 10
Facts.

A

plan

generally

provides

coverage

for

medically

appropriate

medical/surgical benefits as well as mental health and substance use disorder benefits.
The plan excludes coverage for inpatient, out-of-network treatment of chemical
dependency when obtained outside of the state where the policy is written. There is no
similar exclusion for medical/surgical benefits within the same classification.
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Conclusion. In this example, the plan violates the requirements of this section. The
plan is imposing a nonquantitative treatment limitation that restricts benefits based on
geographic location. Because there is no comparable exclusion that applies to
medical/surgical benefits, this exclusion may not be applied to mental health or substance
use disorder benefits.
Example 11
Facts. A plan requires preauthorization for all outpatient mental health and
substance use disorder services after the ninth visit and will only approve up to five
additional visits per authorization. With respect to outpatient medical/surgical benefits,
the plan allows an initial visit without preauthorization. After the initial visit, the plan
preapproves benefits based on the individual treatment plan recommended by the
attending provider based on that individual's specific medical condition. There is no
explicit, predetermined cap on the amount of additional visits approved per authorization.
Conclusion. In this example, the plan violates the requirements of this section.
Although the same nonquantitative treatment limitation--preauthorization to determine
medical appropriateness--is applied to both mental health and substance use disorder
benefits and medical/surgical benefits for outpatient services, it is not applied in a
comparable way. While the plan is more generous with respect to the number of visits
initially provided without preauthorization for mental health benefits, treating all mental
health conditions and substance use disorders in the same manner, while providing for
individualized treatment of medical conditions, is not a comparable application of this
nonquantitative treatment limitation.

§21.2410. Exemptions.
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The requirements of §21.2408 of this title (relating to Parity Requirements with
Respect to Financial Requirements and Treatment Limitations) and §21.2409 of this title
(relating to Nonquantitative Treatment Limitations) do not apply if a health benefit plan
satisfies the requirements of §21.2412 of this title (relating to Exemptions for Increased
Cost).

§21.2411. Availability of Plan Information.
(a) Criteria for medical necessity determinations. The criteria for medical necessity
determinations made under a health benefit plan with respect to mental health or
substance use disorder benefits must be made available by the issuer to any enrollee or
contracting provider upon request, consistent with Insurance Code Chapters 843 and
1301.
(b) Reason for denial. The reason for any denial under a health benefit plan with
respect to mental health or substance use disorder benefits in the case of any enrollee
must be made available by the issuer in a form and manner consistent with Insurance
Code §4201.303, concerning Adverse Determination: Contents of Notice.
(c) Provisions of other law. Compliance with the disclosure requirements in
subsections (a) and (b) of this section is not determinative of compliance with any other
provision of applicable federal or state law.

§21.2412. Increased Cost Exemption.
(a) In general. If the application of §21.2407 of this title (relating to Parity
Requirements with Respect to Aggregate Lifetime and Annual Dollar Limits), §21.2408 of
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this title (relating to Parity Requirements with Respect to Financial Requirements and
Treatment Limitations), and §21.2409 of this title (relating to Nonquantitative Treatment
Limitations) to a health benefit plan results in an increase for the plan year involved of the
actual total cost of coverage with respect to medical/surgical benefits and mental
health/substance use disorder benefits, as determined and certified under subsection (c)
of this section, by an amount that exceeds the applicable percentage described in
subsection (b) of this section of the actual total plan costs, the provisions of Division 1 of
this subchapter do not apply to the plan during the following plan year and the exemption
applies to the plan for one plan year. An issuer may elect to continue to provide mental
health and substance use disorder benefits in compliance with this section with respect
to the plan or coverage involved regardless of any increase in total costs.
(b) Applicable percentage. With respect to a health benefit plan, the applicable
percentage described in this section is:
(1) 2% in the case of the first plan year in which this section is applied to the
plan or coverage; and
(2) 1% in the case of each subsequent plan year.
(c) Determinations by actuaries.
(1) Determinations as to increases in actual costs under a health benefit plan
that are attributable to implementation of the requirements of this section must be made
and certified by a qualified and licensed actuary who is a member in good standing of the
American Academy of Actuaries. All such determinations must be based on the formula
specified in subsection (d) of this section and must be in a written report prepared by the
actuary.
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(2) The written report described in subsection (c)(1) of this section must be
maintained by the health benefit plan issuer, along with all supporting documentation
relied upon by the actuary, for a period of six years following the notification made under
subsection (f) of this section.
(d) Formula. The formula to be used to make the determination under subsection
(c)(1) of this section is expressed mathematically in figure 28 TAC §21.2412(d).
Figure: 28 TAC §21.2412(d)
The formula to be used to make the determination under paragraph (c)(1) of
§21.2412(d) is expressed mathematically as follows: [(E1 − E0) / T0] − D > k.
(1) E1 is the actual total cost of coverage with respect to mental health and
substance use disorder benefits for the base period, including claims paid by the issuer
with respect to mental health and substance use disorder benefits and administrative
costs (amortized over time) attributable to providing these benefits consistent with the
requirements of this section.
(2) E0 is the actual total cost of coverage with respect to mental health and
substance use disorder benefits for the length of time immediately before the base period
(and that is equal in length to the base period), including claims paid by the issuer with
respect to mental health and substance use disorder benefits and administrative costs
(amortized over time) attributable to providing these benefits.
(3) T0 is the actual total cost of coverage with respect to all benefits during
the base period.
(4) k is the applicable percentage of increased cost specified in subsection
(c) that will be expressed as a fraction for purposes of this formula.
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(5) D is the average change in spending that is calculated by applying the
formula (E1 − E0) / T0 to mental health and substance use disorder spending in each of the
five prior years and then calculating the average change in spending.

(e) Six-month determination. If a health benefit plan issuer seeks an exemption
under this section, determinations under subsection (c) of this section must be made after
the plan has complied with this section for at least the first six months of the plan year
involved.
(f) Notification. An issuer of a health benefit plan that, based on the certification
described under subsection (c)(1) of this section, qualifies for an exemption under this
section and elects to implement the exemption, must notify enrollees and TDI of its
election.
(1) Notice to enrollees. The notice provided to enrollees under this
subsection must meet the requirements of this paragraph.
(A) Content of notice. The notice to enrollees must include the
following information:
(i) a statement that the health benefit plan is exempt from the
requirements of this section and a description of the basis for the exemption;
(ii) the name and phone number of the individual to contact
for further information;
(iii) the issuer name, license number or certificate of authority,
and plan number;
(iv) the plan administrator's name, address, and phone
number;
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(v) for single-employer plans, the plan sponsor's name,
address, phone number, and employer identification number (EIN);
(vi) the effective date of such exemption;
(vii) a statement regarding the ability of enrollees to contact
the issuer to see how benefits may be affected as a result of the issuer's election of the
exemption; and
(viii) a statement regarding the availability, upon request and
free of charge, of a summary of the information on which the exemption is based, as
required under subparagraph (C) of this paragraph.
(B) Delivery. The notice described in this paragraph must be provided
in writing to all enrollees. The notice may be furnished by the same method used to deliver
a notice of uniform benefits modification under Insurance Code §1501.108, concerning
Renewability of Coverage; Cancellation. The notice may be provided electronically in
compliance with Insurance Code Chapter 35, concerning Electronic Transactions. The
exemption is not effective until 30 days after the notice has been sent.
(C) Availability of documentation. An issuer must make available to
enrollees, on request and at no charge, a summary of the information the exemption is
based on. The summary of information must include the incurred expenditures, the base
period, the dollar amount of claims incurred during the base period that would have been
denied under the terms of the plan absent amendments required to comply with §21.2407
of this title (relating to Parity Requirements with Respect to Aggregate Lifetime and
Annual Dollar Limits), §21.2408 of this title (relating to Parity Requirements with Respect
to Financial Requirements and Treatment Limitations), and §21.2409 of this title (relating
to Nonquantitative Treatment Limitations), the administrative costs related to those
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claims, and other administrative costs attributable to complying with the requirements of
this section. In no event should the summary of information include any personally
identifiable information.
(2) Notice to TDI. An issuer claiming the exemption of this section for any
health benefit plan must provide notice to TDI that meets the requirements of this
paragraph.
(A) Content of notice. The notice to TDI must include the following
information:
(i) a description of the number of covered lives under the
health benefit plan involved at the time of the notification, and as applicable, at the time
of any prior election of the cost exemption under this section by the plan;
(ii) for both the plan year upon which a cost exemption is
sought and the year prior, a description of the actual total costs of coverage with respect
to medical/surgical benefits and mental health and substance use disorder benefits; and
(iii) for both the plan year upon which a cost exemption is
sought and the year prior, the actual total costs of coverage with respect to mental health
and substance use disorder benefits under the plan.
(B) Delivery. The requirement of delivery of notice to TDI is satisfied
if the issuer sends a copy, to the address designated by TDI at the office address found
on the contact page on TDI's website, of the notice described in paragraph (2)(A) of this
subsection identifying the benefit package to which the exemption applies.
(g) Audits. TDI may audit the books and records of an issuer relating to an
exemption, including any actuarial reports, during the six-year period following
notification of such exemption under subsection (f)(2) of this section.
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§21.2413. Sale of Nonparity Health Benefit Plans.
An issuer may not sell a health benefit plan, policy, certificate, or contract of
insurance that fails to comply with §21.2407 of this title (relating to Parity Requirements
with Respect to Aggregate Lifetime and Annual Dollar Limits), §21.2408 of this title
(relating to Parity Requirements with Respect to Financial Requirements and Treatment
Limitations), and §21.2409 of this title (relating to Nonquantitative Treatment Limitations),
except for a year for which the plan is exempt from the requirements of Division 1 of this
subchapter because the plan meets the requirements of §21.2410 of this title (relating to
Exemptions).

§21.2414. Source-of-Injury Exclusions.
(a) No denial of benefits. If a health benefit plan generally provides benefits for a
type of injury, the plan may not deny benefits otherwise provided for treatment of the
injury if the injury results from an act of domestic violence or a medical condition
(including both physical and mental health conditions). This rule applies in the case of an
injury resulting from a medical condition even if the condition is not diagnosed before
the injury.
(b) Example. The requirements of subsection (a) of this section are illustrated by
the example in figure 28 TAC §21.2414(b).
Figure: 28 TAC §21.2414(b).
Facts. A health benefit plan generally provides medical/surgical benefits, including
benefits for hospital stays, that are medically necessary. However, the plan excludes
benefits for self-inflicted injuries or injuries sustained in connection with attempted
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suicide. Because of depression, Individual D attempts suicide. As a result, D sustains
injuries and is hospitalized for treatment of the injuries. Under the exclusion, the plan
denies D benefits for treatment of the injuries.
Conclusion. In this example, the suicide attempt is the result of a medical condition
(depression). Accordingly, the denial of benefits for the treatments of D's injuries violates
the requirements of subsection (a) of this section because the plan provision excludes
benefits for treatment of an injury resulting from a medical condition.

DIVISION 2. PLAN INFORMATION AND DATA COLLECTION
28 TAC §21.2421 - §21.2427

STATUTORY AUTHORITY. TDI proposes §§21.2421 - 21.2427 under Insurance Code
§§843.151, 846.005, 1202.051, 1251.008, 1271.004, 1355.257, 1355.258, 1501.010, and
36.001.
Insurance Code §843.151, addressing health maintenance organizations' group
health plans, provides that the Commissioner may adopt reasonable rules as necessary
and proper to meet the requirements of federal law and regulations.
Insurance Code §846.005, addressing multiple employer welfare arrangements'
health benefit plans, provides that the Commissioner shall adopt rules necessary to meet
the minimum requirements of federal law and regulations.
Insurance Code §1202.051, addressing individual health benefit plans, requires that
the Commissioner adopt rules necessary to meet the minimum requirements of federal
law, including regulations.
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Insurance Code §1251.008, addressing group and blanket health benefit plans,
provides that the Commissioner may adopt rules necessary to administer Chapter 1251,
concerning Group and Blanket Health Insurance.
Insurance Code §1271.004, addressing health maintenance organizations'
individual health care plans, provides that the Commissioner may adopt rules necessary
to meet the minimum requirements of federal law, including regulations.
Insurance Code §1355.257 provides that Chapter 1355, Subchapter F, supplements
Subchapters A and B of that chapter, and Chapter 1368, and the rules adopted under
those statutes. Insurance Code §1355.257 also provides that the Legislature intends that
Insurance Code Chapter 1355's Subchapter A or B, Chapter 1368, or a department rule
adopted under those statutes, control over Subchapter F in any circumstance in which
those statutes or rules require a benefit that is not required by Subchapter F, or require a
more extensive benefit than is required by Subchapter F.
Insurance Code §1355.258, addressing coverage for mental health conditions and
substance use disorders, requires that the Commissioner adopt rules necessary to
implement Chapter 1355, Subchapter F.
Insurance Code §1501.010, addressing employers' group health plans, provides
that the Commissioner shall adopt rules necessary to meet the minimum requirements of
federal law, including regulations.
Insurance Code §36.001 provides that the Commissioner may adopt any rules
necessary and appropriate to implement the powers and duties of TDI under the
Insurance Code and other laws of this state.
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CROSS-REFERENCE TO STATUTE FOR SUBCHAPTER P, DIVISION 2. Subchapter P
implements Insurance Code §§1355.254, 1355.255, and 1355.257.

TEXT.
DIVISION 2. PLAN INFORMATION AND DATA COLLECTION.
§21.2421. Definitions - Division 2.
Definitions for Division 2. For purposes of division 2 of this subchapter, the
following terms have the meanings indicated, except where the context clearly indicates
otherwise:
(1) Emergency care--A health care service or benefit:
(A) provided in an air, land, or water ambulance, and that is
emergency care as defined under Insurance Code Chapter 1201; or
(B) that meets a plan's applicable statutory definition of emergency
care in Insurance Code Chapters 843, 1201, or 1301, or emergency care as required in
Insurance Code §1271.155, provided in a hospital emergency facility, licensed
freestanding emergency medical care facility, community mental health center, or
comparable emergency facility.
(2) In-network--Care covered under the plan's in-network benefit, including
care provided by:
(A) an in-network provider; or
(B) an out-of-network provider as required by Insurance Code
Chapters 1271 and 1301, and §§3.3708, 3.3725, and 11.1611 of this title (relating to Outof-Network Claims; Non-Network Physicians and Providers).
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(3) Inpatient--Care provided on an inpatient basis. Inpatient health care
services or benefits are provided in an inpatient facility, including, but not limited to, those
identified in CMS Form 1500 POS Codes 21 (Inpatient Hospital (other than psychiatric)),
31 (Skilled Nursing Facility), 32 (Nursing Facility), 51 (Inpatient Psychiatric Facility), 55
(Residential Substance Abuse Treatment Facility), 56 (Psychiatric Residential Treatment
Center), and 61 (Comprehensive Inpatient Rehabilitation Facility).
(4) Office visit--A medical/surgical or mental health/substance use disorder
(MH/SUD) service or benefit received in an office, including, but not limited to, those
identified in CMS Form 1500 POS Code 11 (Office).
(5) Outpatient--Care provided on an outpatient basis. Outpatient health
care services or benefits are provided in an outpatient setting other than an office visit,
including, but not limited to, those identified in CMS Form 1500 POS Codes 17 (Walk-in
Retail Health Clinic), 18 (Place of Employment/Worksite), 19 (Off Campus - Outpatient
Hospital), 20 (Urgent Care Facility), 22 (On Campus - Outpatient Hospital), 49
(Independent Clinic), 52 (Psychiatric Facility - Partial Hospitalization), 53 (Community
Mental Health Center), 57 (Non-residential Substance Abuse Treatment Facility), 62
(Comprehensive Outpatient Rehabilitation Facility), 65 (End-Stage Renal Disease
Treatment Facility), and 72 (Rural Health Clinic).
(6) Out-of-network--Care covered under the plan's out-of-network benefit,
and all care under an indemnity plan or other health benefit plan that has no network of
providers. Care provided by an out-of-network provider that is covered under the plan's
in-network benefit is not out-of-network care.

§21.2422. Deadline for Reporting Data.
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Annual reporting. The information and data an issuer must report as required by
division 2 of this subchapter are due annually.
(1) Each reporting period is a calendar year.
(2) The first reporting date for this subchapter is June 1, 2021, for data from
January 1, 2020, through December 31, 2020, and subsequent annual reporting must
follow this schedule.
(3) An issuer's annual reports are due not later than June 1 following the
reporting period.

§21.2423. Collecting and Reporting Data.
(a) Requirement to collect and report data. An issuer must collect and report the
data required by this division for each applicable health benefit plan using the data
collection template titled "Mental Health Parity Rule Division 2 Data Collection Reporting
Form," consisting of multiple worksheets, published on TDI's website.
(b) Separate templates required. For each combination of plan type and market
type the issuer offers, the data must be reported in a separate template with its own
worksheets.
(c) Example. An example of how subsection (b) of this section would be satisfied is
that an issuer offering PPO plans and EPO plans in the individual, small, and large group
markets will submit a separate template with its own worksheets for its PPO individual
plans, its PPO small group plans, and its PPO large group plans, and another three files
for its EPO plans, for a total submission of six templates with their own worksheets.

§21.2424. Issuer and Plan Information.
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(a) Identifying issuer information. For each data collection template an issuer
provides to TDI under §21.2423 of this title (relating to Collecting and Reporting Data),
within the "Mental Health Parity Rule Division 2 Data Collection Reporting Form"
template, in the worksheet titled "Issuer and Plan Information," an issuer must provide
the:
(1) issuer name;
(2) NAIC number, or if none, issuer license number;
(3) reporting year;
(4) submission date;
(5) contact name;
(6) title;
(7) phone number; and
(8) email address.
(b) Identifying plan information. In the "Issuer and Plan Information" worksheet, an
issuer must identify the:
(1) market type;
(2) plan type;
(3) number of policies for which data is reported;
(4) number of covered lives for which data is reported; and
(5) premium volume for which data is reported.
(c) Information on grandfathered coverage. In the "Issuer and Plan Information"
worksheet, an issuer must specify whether it has any plans subject to this rule that provide
grandfathered coverage, as defined in 45 CFR §147.140 (concerning Preservation of Right
to Maintain Existing Coverage). If so, the issuer must identify the:
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(1) number of policies or contracts that provide grandfathered coverage;
(2) number of covered lives under grandfathered coverage; and
(3) premium volume for grandfathered policies.

§21.2425. Utilization Review: Reporting Classifications.
(a) Separate reporting. Within the "Mental Health Parity Rule Division 2 Data
Collection Reporting Form" template, in the worksheet titled "Utilization Review," an
issuer must separately report claims for medical/surgical and MH/SUD.
(b) ICD diagnosis codes. In the worksheet titled "Utilization Review," all claims and
preauthorization requests with mental, behavioral, and neurodevelopmental disorder
diagnosis codes in the International Classification of Diseases and Related Health
Problems should be categorized as MH/SUD. Claims and preauthorization requests with
all other ICD diagnostic codes should be categorized as medical/surgical.
(c) Reporting classifications. Claims are to be identified in the worksheet as
belonging in one the following reporting classifications:
(1) inpatient, in-network;
(2) inpatient, out-of-network;
(3) outpatient, in-network, consisting of:
(A) office visits; and
(B) all other;
(4) outpatient, out-of-network, consisting of:
(A) office visits; and
(B) all other;
(5) emergency; and
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(6) prescription drugs.
(d) Unneeded information. Where appropriate, an issuer may enter "N/A" in the
worksheet. For example, indemnity plans will not have data for in-network classifications,
and HMOs with no POS component and EPOs will not have data for out-of-network
classifications. An issuer of those plans may therefore enter N/A where that data is
requested.

§21.2426. Utilization Review: Aggregate Data Fields.
Within the "Mental Health Parity Rule Division 2 Data Collection Reporting Form"
template, in the worksheet titled "Utilization Review," for medical/surgical, MH/SUD, and
for each of the classifications listed in §21.2425(c) of this title, an issuer must provide the
following aggregate claims data for the reporting year:
(1) the number of reported claims for services or benefits that have been
provided:
(A) in total;
(B) by out-of-network providers that were covered as in-network
benefits;
(C) that were approved;
(D) that were administratively denied; and
(E) that were adversely determined;
(2) the number of utilization reviews, including:
(A) preauthorization requests for:
(i) children ages 0 - 12;
(ii) adolescents ages 13 - 17; and
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(iii) adults;
(B) preauthorization requests approved for:
(i) children ages 0 - 12;
(ii) adolescents ages 13 - 17; and
(iii) adults;
(C) preauthorization requests that received a peer-to-peer or
physician-to-physician review for:
(i) children ages 0 - 12;
(ii) adolescents ages 13 - 17; and
(iii) adults;
(D) preauthorization requests that were subject to a fail-first or step
therapy requirement;
(E) preauthorization requests that were adversely determined for:
(i) children ages 0 - 12;
(ii) adolescents ages 13 - 17; and
(iii) adults;
(F) concurrent reviews for:
(i) children ages 0 - 12;
(ii) adolescents ages 13 - 17; and
(iii) adults;
(G) concurrent reviews approved for:
(i) children ages 0 - 12;
(ii) adolescents ages 13 - 17; and
(iii) adults;
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(H) concurrent reviews that received a peer-to-peer or physician-tophysician review for:
(i) children ages 0 - 12;
(ii) adolescents ages 13 - 17; and
(iii) adults;
(I) concurrent reviews that were adversely determined for:
(i) children ages 0 - 12;
(ii) adolescents ages 13 - 17; and
(iii) adults;
(J) retrospective reviews for:
(i) children ages 0 - 12;
(ii) adolescents ages 13 - 17; and
(iii) adults;
(K) retrospective reviews that were approved for:
(i) children ages 0 - 12;
(ii) adolescents ages 13 - 17; and
(iii) adults;
(L) retrospective reviews that received a peer-to-peer or physicianto-physician review for:
(i) children ages 0 - 12;
(ii) adolescents ages 13 - 17; and
(iii) adults;
(M) retrospective reviews that were adversely determined for:
(i) children ages 0 - 12;
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(ii) adolescents ages 13 - 17; and
(iii) adults;
(3) the number of adverse determinations that were internally appealed that:
(A) then received a peer-to-peer or physician-to-physician review on
internal appeal;
(B) were again adversely determined on internal appeal; and
(C) were reversed on internal appeal; and
(4) the number of adverse determinations independently reviewed that
were:
(A) upheld on independent review; and
(B) reversed on independent review.

§21.2427. Plan Reimbursement Rates Compared with Medicare Rates.
(a) Reporting worksheet. An issuer must report the data required by this section
within the "Mental Health Parity Rule Division 2 Data Collection Reporting Form" template
in the worksheet titled "Reimbursement Rates."
(b) Categories of providers and billing codes. An issuer must report average plan
reimbursement rates separately for in-network and out-of-network providers for services
provided by the following categories of providers for the billing codes specified by TDI in
the worksheet:
(1) orthopedic surgeons;
(2) cardiologists;
(3) internists;
(4) endocrinologists;

TITLE 28. INSURANCE
Part I. Texas Department of Insurance
Chapter 21. Trade Practices

Proposed Sections 21.2401–21.2453
Page 84 of 111

(5) gastroenterologists;
(6) neurologists;
(7) pediatricians;
(8) dermatologists;
(9) psychiatrists;
(10) psychologists;
(11) licensed clinical social workers;
(12) podiatrists;
(13) chiropractors;
(14) occupational therapists; and
(15) physical therapists.

SUBCHAPTER P. MENTAL HEALTH AND SUBSTANCE USE DISORDER PARITY
DIVISION 3. COMPLIANCE ANALYSES FOR MH/SUD PARITY
28 TAC §§21.2431 - 21.2441

STATUTORY AUTHORITY. TDI proposes §§21.2431 - 21.2441 under Insurance Code
§§1355.257, 1355.258, and 36.001.
Insurance Code §1355.257 provides that Chapter 1355, Subchapter F, supplements
Subchapters A and B of that chapter, and Chapter 1368, and the rules adopted under
those statutes. Insurance Code §1355.257 also provides that the legislature intends that
Insurance Code Chapter 1355's Subchapter A or B, Chapter 1368, or a department rule
adopted under those statutes, control over Subchapter F in any circumstance in which
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those statutes or rules require a benefit that is not required by Subchapter F, or require a
more extensive benefit than is required by Subchapter F.
Insurance Code §1355.258, addressing coverage for mental health conditions and
substance use disorders, requires that the Commissioner adopt rules necessary to
implement Chapter 1355, Subchapter F.
Insurance Code §36.001 provides that the Commissioner may adopt any rules
necessary and appropriate to implement the powers and duties of TDI under the
Insurance Code and other laws of this state.

CROSS-REFERENCE TO STATUTE FOR SUBCHAPTER P, DIVISION 3. Subchapter P
implements Insurance Code §§1355.254, 1355.255, and 1355.257.

TEXT.
DIVISION 3. COMPLIANCE ANALYSES FOR MH/SUD PARITY
§21.2431. Required Analyses for Quantitative and Nonquantitative Parity;
Alternative Tools.
(a) QTL and NQTL templates.
(1) For purposes of this division, "QTL template" is the template titled
"Compliance Analysis for Quantitative Parity" and its associated technical instructions,
available on TDI's website.
(2) For purposes of this division, "NQTL template" is the template titled
Compliance Analysis for Nonquantitative Parity" and its associated technical instructions,
available on TDI's website.
(b) Analyses of quantitative and nonquantitative parity.
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(1) An issuer must analyze each health benefit plan to determine whether
its plan design complies with the quantitative parity requirements in §§21.2433 - 21.2437
of this title (relating to Compliance Analysis for Quantitative Parity: General Requirements,
Quantitative Parity Analysis: Issuer and Plan Information Quantitative Parity Analysis:
Methodology for Determining Expected Payments, Quantitative Parity Analysis: Covered
Benefits, and Quantitative Parity Analysis: "Substantially All" and "Predominant" Tests),
using the QTL template, except as permitted by subsection (c) of this section.
(2) An issuer must analyze each health benefit plan to determine whether
its plan design complies with the nonquantitative parity requirements in §§21.2438 21.2441 of this title (relating to Compliance Analysis for Nonquantitative Parity: General
Instructions, Nonquantitative Treatment Limitations Generally, Nonquantitative Parity
Analysis: Issuer and Plan Information, and Four-Step Analysis of Nonquantitative
Treatment Limitations), using the NQTL template, except as permitted by subsection (d)
of this section.
(c) Alternative tool for quantitative parity analysis. An issuer may use an alternative
quantitative parity analysis tool instead of the QTL template if the issuer demonstrates to
TDI's satisfaction that it is using a methodology for the "predominant" and "substantially
all" tests that is consistent with §21.2408 of this title (relating to Parity Requirements with
Respect to Financial Requirements and Treatment Limitations).
(1) Upon request by TDI, an issuer must produce documentation that
provides the same level of specificity as the QTL template.
(2) TDI will assess whether the alternative compliance tool satisfies the
requirements of this section at the time TDI requests that the issuer submit its compliance
analysis.
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(d) Alternative tool for nonquantitative parity analysis. An issuer may use an
alternative tool instead of the NQTL template if the issuer demonstrates to TDI's
satisfaction that the alternative tool contains the information required for each step of the
four-step process stated in §21.2441 of this title.
(1) Upon request by TDI, an issuer must produce documentation that
provides the same level of specificity as the NQTL template.
(2) TDI will assess whether the alternative tool satisfies the requirements of
this section at the time TDI requests that the issuer submit its compliance analysis.

§21.2432. Due Dates for Analyses.
(a) Deadline for quantitative parity analyses. An issuer must complete the parity
analyses of its quantitative treatment limitations (QTLs) required by this division for each
existing plan not later than the 180th day after the effective date of this subchapter.
(b) Phase-in for nonquantitative parity analyses. The deadlines for completing the
parity analyses of an issuer's nonquantitative treatment limitations (NQTLs) will be phased
in over three years, in the following manner:
(1) Not later than June 1, 2022, an issuer must complete its initial analysis of
each of its utilization review-related NQTLs, including:
(A) medical management standards limiting or excluding benefits
based on medical necessity or medical appropriateness, or based on whether the
treatment is experimental or investigative;
(B) refusal to pay for higher-cost therapies until it can be shown that
a lower-cost therapy is not effective (also known as fail-first policies or step therapy
protocols);
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(C) exclusions based on failure to complete a course of treatment;
(D) preauthorization or ongoing authorization requirements; and
(E) concurrent review standards.
(2) Not later than June 1, 2023, an issuer must complete its initial analysis of
each of its network-adequacy-related NQTLs, including:
(A) for plans with multiple network tiers (such as preferred providers
and participating providers), network tier design;
(B) standards for provider admission to participate in a network,
including reimbursement rates;
(C) plan methods for determining usual, customary, and reasonable
charges;
(D) restrictions based on geographic location, facility type, provider
specialty, and other criteria that limit the scope or duration of benefits provided under
the plan or coverage; and
(E) standards for providing access to out-of-network providers.
(3) Not later than June 1, 2024, an issuer must complete its initial analysis of
all of its remaining NQTLs, including:
(A) formulary design for prescription drugs;
(B) exclusions of specific treatments for certain conditions; and
(C) restrictions on applicable provider billing codes.
(4) Before marketing new plans during the phase-in period, an issuer must
have completed its analysis of all NQTLs for which the deadline has passed.
(c) New plans. An issuer must perform both its quantitative and nonquantitative
analyses before marketing a new plan.
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(d) Modified plans. An issuer must update its analyses within 30 days of each
material change to a QTL or an NQTL.

§21.2433. Compliance Analysis for Quantitative Parity: General Requirements.
(a) Template and instructions. Except as provided in §21.2431 of this title (relating
to Required Analyses for Quantitative and Nonquantitative Parity; Alternative Tools), an
issuer must use the QTL template and associated technical instructions to:
(1) provide the information required by §21.2434 of this title (relating to
Quantitative Parity Analysis: Issuer and Plan Information), §21.2435 of this title (relating to
Quantitative Parity Analysis: Methodology), and §21.2436 of this title (relating to
Quantitative Parity Analysis: Covered Benefits); and
(2) perform the compliance analysis for quantitative parity required by
§21.2437 of this title (relating to Quantitative Parity Analysis: "Substantially All" and
"Predominant" Tests).
(b) Template programming. TDI may program the QTL template to populate some
information and complete some steps of the analysis automatically.
(c) Compliance analysis for plans with the same plan design. An issuer may
complete a single analysis for multiple plans with the same plan design.
(d) Retention of completed template. An issuer must retain its completed
quantitative parity analysis for each plan, plan design, or modified plan design. The
completed analysis must be available to TDI upon request for any plan or plan design that
is available for purchase, and for at least five years after coverage terminates for the last
enrollee covered.
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(e) Version control. The issuer must use a version control system to ensure that the
issuer can provide to TDI upon request the version of the completed analysis that applied
to a plan on a given date.

§21.2434. Quantitative Parity Analysis: Issuer and Plan Information.
(a) Identifying issuer information. Within each QTL template, in the worksheet titled
"Issuer and Plan Information," an issuer must provide the:
(1) issuer name;
(2) NAIC number, or if none, issuer license number;
(3) date the analysis was completed (analysis completion date);
(4) contact name;
(5) phone number; and
(6) email address.
(b) Identifying plan information. Within each QTL template, in the worksheet titled
"Issuer and Plan Information," an issuer must provide the:
(1) unique plan marketing name;
(2) unique plan identifier;
(3) date the plan was first issued (plan issuance date);
(4) market type;
(5) plan type; and
(6) identification number of the filing or filings in which the forms were
approved.
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(c) Information required where analysis includes multiple plans. If the analysis
includes multiple plans, the information required by subsection (b) of this section must
be repeated for each of the plans to which the analysis applies.
§21.2435. Quantitative Parity Analysis: Methodology for Determining Expected
Payments.
(a) Expected payment methodology. Within each QTL template, in the worksheet
titled "Expected Payment Methodology," an issuer must provide an explanation of the
methodology that describes the underlying data used to determine the total payments of
each benefit in the quantitative analyses, such as the steps, data, and assumptions used
to calculate or project expected payments. The description must demonstrate that:
(1) the quantitative analysis is based on the total allowed amounts (not
limited to the portion paid by the plan), projected for the applicable plan year;
(2) the quantitative analysis for each classification and subclassification, if
applicable, accounts for all expected payments for all covered medical/surgical benefits
under the plan or plan design; and
(3) a reasonable method was used to determine the expected payment
amount. An issuer must document the assumptions used in choosing a data set and
making projections.
(b) Data sources. An issuer must clearly describe the following information, in
addition to any other relevant information:
(1) the specific plans or other sources of claims data used to determine the
expected payment amounts for the analysis;
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(2) the time period of the claims data--for example, calendar years 2018 and
2019; and
(3) what adjustments, if any, were made to the data or payment projections.
(c) Insufficient plan-level data. If data other than plan-level data was used for the
analysis, an issuer must submit a separate actuarial certification addressing:
(1) the sufficiency and credibility of plan-level data; and
(2) why the substitute dataset used for the analyses is reasonable and
actuarially appropriate, including a description of any assumptions used in choosing the
data and making projections.

§21.2436. Quantitative Parity Analysis: Covered Benefits.
(a) General information. Within each QTL template, in the worksheet titled
"Covered Benefits," an issuer must identify:
(1) whether outpatient benefits are subclassified into "office visit" and
"other;"
(2) whether the plan or plan design has a tiered network; and
(3) if the plan or plan design has a tiered network, the number of tiers.
(b) List of covered benefits. In the worksheet titled "Covered Benefits," an issuer
must list each benefit covered by the plan or plan design, including all benefits listed in
the schedule of benefits and the policy, certificate, evidence of coverage, or contract of
insurance. Covered benefits must be repeated as needed to list each benefit on separate
lines, based on:
(1) network;
(2) types and levels of applicable financial requirements and QTLs; and
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(3) classification or subclassification, as applicable.
(c) Combining covered benefits. Covered benefits that have the same QTLs may be
combined for the purposes of the QTL analysis;
(d) Examples. The examples in this subsection illustrate the requirements of
subsections (b) and (c) of this section.
(1) Example 1. If a plan or plan design covers the first office visit with $0 cost
sharing, and subsequent office visits are subject to coinsurance, then each level of cost
sharing must be listed on a separate line.
(2) Example 2. If a plan or plan design covers occupational therapy for both
medical/surgical and MH/SUD diagnoses, then occupational therapy must be listed on
separate lines for each.
(3) Example 3. If a plan or plan design covers physical therapy, occupational
therapy, and speech therapy subject to identical QTLs, then the covered benefits may be
combined in a single line.
(4) Example 4. If a plan or plan design applies identical types and levels of
QTLs to all in-network medical/surgical and MH/SUD covered benefits, then all in-network
medical/surgical covered benefits may be combined in a single line and all in-network
MH/SUD covered benefits may be combined in a single line, for a total of two lines of
covered benefits in each classification worksheet.
(e) Categorization, classification, and subclassification of covered benefits. For each
covered benefit, the issuer must:
(1) categorize the covered benefit, consistent with the definitions of
"medical/surgical benefit," "mental health benefit," and "substance use disorder benefit"
in §21.2406 of this title (relating to Definitions), as medical/surgical or MH/SUD;
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(2) classify the covered benefit consistent with §21.2408(b)(2)(A)(i) - (vi) of
this title (relating to Parity Requirements with Respect to Financial Requirements and
Treatment Limitations) as:
(A) inpatient, in-network;
(B) inpatient, out-of-network;
(C) outpatient, in-network;
(D) outpatient, out-of-network; and
(E) emergency care;
(3) if the issuer uses multiple network tiers, add separate subclassifications
for in-network classifications, consistent with subparagraph §21.2408(c)(3)(B) of this title;
and
(4) if applicable to outpatient benefits, subclassify the covered benefit,
consistent with §21.2408(c)(3)(C) of this title, as:
(A) outpatient, in-network including, if applicable, separate
identification of:
(i) outpatient in-network office visits; and
(ii) all other outpatient in-network benefits; and
(B) outpatient, out-of-network, including, if applicable, separate
identification of:
(i) outpatient out-of-network office visits; and
(ii) all other outpatient out-of-network benefits.
(f) Methodology for categorizing covered benefits. Within the QTL template, in the
worksheet titled "Categorization Methodology," an issuer must provide an explanation of
the methodology used to categorize a covered benefit as a mental health benefit,

TITLE 28. INSURANCE
Part I. Texas Department of Insurance
Chapter 21. Trade Practices

Proposed Sections 21.2401–21.2453
Page 95 of 111

medical/surgical benefit, or substance use disorder benefit. If a plan defines a condition
as a mental health condition, substance use disorder, or medical or surgical condition, it
must categorize benefits for those conditions in the same way for purposes of this rule.
For example, if a plan defines unspecified dementia as a mental health condition, it must
categorize benefits for unspecified dementia as mental health benefits. An issuer must
apply the same categorization for both the QTL and NQTL analyses.
(g) Methodology for classifying and subclassifying covered benefits. Within the
QTL template, in the worksheet titled "Classification Methodology," an issuer must
provide an explanation of the methodology used to classify and subclassify covered
benefits, consistent with §21.2408(b)(2) and (c)(3) of this title. In determining the
classification in which a particular benefit belongs, an issuer must apply the same
standards to medical/surgical benefits as to MH/SUD benefits. Plans and issuers must
assign covered intermediate MH/SUD benefits (such as residential treatment, partial
hospitalization, and intensive outpatient treatment) to the existing six classifications in the
same way that they assign intermediate medical/surgical benefits to these classifications.
For example, if a plan classifies care in skilled nursing facilities and rehabilitation hospitals
for medical/surgical benefits as inpatient benefits, it must classify covered care in
residential treatment facilities for MH/SUD benefits as inpatient benefits. If a plan treats
home health care as an outpatient benefit, then any covered intensive outpatient MH/SUD
services and partial hospitalization must be considered outpatient benefits as well. An
issuer must apply its methodology consistently when classifying covered benefits and use
the same classification for both the QTL and NQTL analyses.

§21.2437. Quantitative Parity Analysis: "Substantially All" and "Predominant" Tests.
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(a) Separate worksheet and analysis for each classification and subclassification.
Within the QTL template are separate worksheets, named for each classification or
subclassification (classification worksheets) identified in §21.2436(e) of this title (relating
to Quantitative Parity Analysis: Covered Benefits). If an issuer's plan design applies a QTL
or financial requirement to a MH/SUD benefit in a given classification or subclassification,
the issuer must document, in the applicable classification worksheet, the following:
(1) in Column 1 of each classification worksheet: the dollar amount or per
member per month amount of all plan payments expected to be paid under the plan for
the plan year consistent with §21.2408(c)(1)(C) - (E) of this title (relating to Parity
Requirements with Respect to Financial Requirements and Treatment Limitations);
(2) in Column 2 of each classification worksheet: whether a copay applies
and, if applicable, the copay amount;
(3) in Column 3 of each classification worksheet: whether a coinsurance
applies and, if applicable, the coinsurance percentage amount;
(4) in Column 4 of each classification worksheet: whether a deductible
applies and, if applicable, the deductible amount;
(5) in Column 5 of each classification worksheet: whether a session limit
applies and, if applicable, the session limit quantity; and
(6) in Column 6 of each classification worksheet: whether a day limit applies
to each service category and, if applicable, the day limit quantity.
(b) "Substantially all" test. Consistent with §21.2408(c)(1)(A) of this title, an issuer
must perform the following calculations separately in each classification worksheet to
determine whether a QTL or financial requirement that applies to MH/SUD benefits also
applies to substantially all medical/surgical benefits.
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(1) To calculate the aggregate total of expected plan payments for
medical/surgical benefits in the classification worksheet, add the dollar amounts listed in
every row of Column 1.
(2) To

determine

whether

a

copay applies to

substantially all

medical/surgical benefits in the classification worksheet:
(A) for every row in Column 2 of the worksheet with a copay amount
listed greater than $0, add the expected plan payment amounts for the benefit listed in
Column 1 of that row; and
(B) divide the amount in subsection (b)(2)(A) of this section by the
aggregate total calculated under subsection (b)(1) of this section.
(3) To determine whether a coinsurance applies to substantially all
medical/surgical benefits in the classification worksheet:
(A) for every row in Column 3 of the worksheet with an enrollee
coinsurance amount listed greater than $0, add the expected plan payment amounts for
the benefit listed in Column 1 of that row; and
(B) divide the amount addressed in subsection (b)(3)(A) of this section
by the aggregate total calculated under subsection (b)(1) of this section.
(4) To determine whether a deductible applies to substantially all
medical/surgical benefits in the classification worksheet:
(A) for every row in Column 4 of the worksheet with a deductible
amount listed greater than $0, add the expected plan payment amounts for the benefit
listed in Column 1 of that row; and
(B) divide the amount addressed in subsection (b)(4)(A) of this section
by the aggregate total calculated under subsection (b)(1) of this section.
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(5) To determine whether a session limit applies to substantially all
medical/surgical benefits in the classification worksheet:
(A) for every row in Column 5 of the worksheet with a session limit
listed that is less than unlimited, add the expected plan payment amounts for the benefit
category listed in Column 1 of that row; and
(B) divide the amount addressed in in subsection (b)(5)(A) of this
section by the aggregate total calculated under subsection (b)(1) of this section.
(6) To determine whether a day limit applies to substantially all
medical/surgical benefits in the classification worksheet:
(A) for every row in Column 6 of the worksheet with a day limit listed
that is less than unlimited, add the expected plan payment amounts for the benefit listed
in Column 1 of that row; and
(B) divide the amount addressed in subsection (b)(6)(A) of this section
by the aggregate total calculated under subsection (b)(1) of this section.
(7) If the amount calculated under any of the paragraphs in subsections
(b)(2) - (b)(6) of this section is less than two-thirds on any of the classification worksheets,
the financial requirement or quantitative treatment limitation in that paragraph fails the
"substantially all" test under §21.2408(c)(1)(A) of this title and cannot be applied to a
MH/SUD benefit.
(c) "Predominant" test. Consistent with §21.2408(c)(1)(B) of this title, the issuer must
separately perform the following calculations in each classification worksheet, as
applicable, to determine whether the level of a type of quantitative treatment limitation
or financial requirement that satisfied the "substantially all" test in subsection (b) of this
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section is no less favorable than the predominant quantitative treatment limitation or
financial requirement that applies to medical/surgical benefits.
(1) Calculate the aggregate total of expected plan payments for
medical/surgical benefits within each classification or subclassification that is subject to a
particular type of financial requirement or quantitative treatment limitation. Separately, in
Columns 2 through 6 of the classification worksheet, for every row with an amount listed,
add the expected claim dollar amounts from Column 1 of the worksheet for the benefit
listed in that row.
(2) To determine whether the level of a financial requirement or quantitative
treatment limitation applied to MH/SUD is not less favorable than the predominant
financial requirement or quantitative treatment limitation applied to medical/surgical
benefits, follow the instructions in the following subparagraphs for each financial
requirement and quantitative treatment limitation identified in Columns 2 through 4 of
each classification worksheet.
(A) Rank each level of each type of financial requirement and
quantitative treatment limitation from highest to lowest.
(B) For each level of each type of financial requirement and
quantitative treatment limitation identified in Columns 2 through 4 of the classification
worksheet, add the expected plan payments identified in Column 1 of the worksheet for
each benefit to which the level of financial requirement or quantitative treatment
limitation applies.
(C) Divide each amount calculated under subsection (c)(2)(B) of this
section by the aggregate total addressed in subsection (c)(1) of this section.

TITLE 28. INSURANCE
Part I. Texas Department of Insurance
Chapter 21. Trade Practices

Proposed Sections 21.2401–21.2453
Page 100 of 111

(D) Add the amounts calculated under subsection (c)(2)(C) of this
section for each level of each type of financial requirement and quantitative treatment
limitation identified in Columns 2 through 4 of the classification worksheet, from highest
to lowest, until the aggregate total exceeds 50%.
(E) In each of the classification worksheets, the least restrictive level
of each type of financial requirement or quantitative treatment limitation calculated under
subsection (c)(2)(D) of this section to exceed 50% is the predominant level and the least
restrictive level that can be applied to MH/SUD benefits. For example:
(i) for copays, coinsurance, and deductibles, the predominant
level is the highest amount that can be applied to MH/SUD benefits; and
(ii) for day limits and session limits, the predominant level is
the lowest level of day or session limits that can be applied to MH/SUD benefits.

§21.2438. Compliance Analysis for Nonquantitative Parity: General Instructions.
(a) Template and instructions. Except as provided in §21.2431 of this title (relating
to Required Analyses for Quantitative and Nonquantitative Parity; Alternative Tools), an
issuer must use the template and its associated technical instructions published on TDI's
website, titled "Compliance Analysis for Nonquantitative Parity" (NQTL template), to
perform the plan identification and compliance analyses for NQTL parity required by:
(1) §21.2440 of this title (relating to Nonquantitative Parity Analysis: Issuer
and Plan Information), and
(2) §21.2441 of this title (relating to Four-Step Analysis of Nonquantitative
Treatment Limitations).
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(b) Template programming. TDI may program the template to populate some
information and complete some steps of the analysis automatically.
(c) Compliance analysis for plans with identical NQTLs. An issuer may complete a
single analysis for multiple plans that contain an identical set of NQTLs.

§21.2439. Nonquantitative Treatment Limitations Generally.
(a) NQTLs in general. NQTLs generally are treatment limitations on the scope or
duration of benefits for treatment. An issuer is prohibited from imposing NQTLs on
MH/SUD benefits in any classification unless, under the terms of the plan or coverage as
written and in operation, any processes, strategies, evidentiary standards, or other factors
used in applying the NQTL to MH/SUD benefits in a classification are comparable to, and
are applied no more stringently than, those used in applying the limitation with respect
to medical/surgical benefits in the same classification.
(b) Numerical application of NQTLs. While NQTLs are generally defined as
treatment limitations that are not expressed numerically, the application of an NQTL in a
numerical way does not modify its nonquantitative character. For example, standards for
provider admission to participate in a network are NQTLs because such standards are
treatment limitations that typically are not expressed numerically. But these standards
sometimes rely on numerical standards such as numerical reimbursement rates. In this
case, the numerical expression of reimbursement rates does not modify the
nonquantitative character of the provider admission standards. Therefore, reimbursement
rates to which a participating provider must agree are to be evaluated in accordance with
the rules for NQTLs.
(c) Examples. The following is an illustrative, non-exhaustive list of NQTLs:
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(1) medical management standards limiting or excluding benefits based on
medical necessity or medical appropriateness, or based on whether the treatment is
experimental or investigative;
(2) preauthorization or ongoing authorization requirements;
(3) concurrent review standards;
(4) formulary design for prescription drugs;
(5) for plans with multiple network tiers (such as preferred providers and
participating providers), network tier design;
(6) standards for provider admission to participate in a network, including
reimbursement rates;
(7) plan or issuer methods for determining usual, customary, and reasonable
charges;
(8) refusal to pay for higher-cost therapies until it can be shown that a lowercost therapy is not effective (also known as "fail-first" policies or "step therapy" protocols);
(9) exclusions of specific treatments for certain conditions;
(10) restrictions on applicable provider billing codes;
(11) standards for providing access to out-of-network providers;
(12) exclusions based on failure to complete a course of treatment; and
(13) restrictions based on geographic location, facility type, provider
specialty, and other criteria that limit the scope or duration of benefits provided under
the plan or coverage.

§21.2440. Nonquantitative Parity Analysis: Issuer and Plan Information.
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(a) Identifying issuer information. Within the NQTL template, in the worksheet titled
"Issuer and Plan Information," an issuer must provide the:
(1) issuer name;
(2) NAIC number, or if none, issuer license number;
(3) date the analysis was completed (completion date);
(4) version control number;
(5) date of the most recent NQTL analysis update (revision date);
(6) contact name;
(7) phone number; and
(8) email address.
(b) Identifying plan information. Within the NQTL template, in the worksheet titled
"Issuer and Plan Information," an issuer must provide the following identifying
information:
(1) unique plan marketing name;
(2) unique plan identifier;
(3) date the plan design was first issued (issuance date);
(4) market type;
(5) plan type; and
(6) identification number of the filing or filings in which the forms were
approved;
(c) Information required where analysis includes multiple plans. If the analysis
includes multiple plans, the information required by subsection (b) of this section must
be repeated for each of the plans to which the analysis applies.
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§21.2441. Four-Step Analysis of Nonquantitative Treatment Limitations.
(a) Four-step analysis. An issuer must complete the four-step analysis detailed in
this section for each NQTL contained in the plan documents for each plan. An issuer must
report its NQTL analyses separately for each applicable classification or subclassification,
using the classification worksheets as described in subsection (b) of this section.
(b) Step one. Within the NQTL template, in the worksheet titled "NQTL Summary,"
an issuer must identify each NQTL that applies to MH/SUD or medical/surgical benefits
covered by the plan, including, but not limited to, those identified in §21.2439 of this title
(relating to Nonquantitative Treatment Limitations Generally).
(1) Within the NQTL Summary worksheet, an issuer must identify, for each
NQTL listed:
(A) whether the NQTL does or does not apply to benefits categorized
as:
(i) medical/surgical benefits; and
(ii) MH/SUD benefits; and
(B) whether the NQTL does or does not apply to the following
classifications and subclassifications:
(i) in-network inpatient;
(ii) out-of-network inpatient;
(iii) in-network outpatient, including, if applicable:
(I) in-network outpatient - office; and
(II) in-network outpatient - all other;
(iv) out-of-network outpatient, including, if applicable:
(I) out-of-network outpatient - office; and
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(II) out-of-network outpatient - all other;
(v) emergency care; or
(vi) prescription drugs.
(2) Within the NQTL Template, in each classification or subclassification
worksheet, an issuer must provide the specific plan document terms, coverage terms, or
other relevant terms regarding the NQTL.
(3) Within the NQTL Template, in each classification or subclassification
worksheet, an issuer must list all MH/SUD and medical/surgical covered benefits to which
each NQTL applies, and:
(A) assign covered benefits to classifications using a comparable
methodology across medical/surgical benefits and MH/SUD benefits;
(B) use the same categorization and classification of a given covered
benefit for both its QTL and NQTL analyses;
(C) analyze the NQTLs separately for MH/SUD and medical/surgical
benefits;
(D) analyze each NQTL separately if a covered benefit includes
multiple components (such as outpatient and prescription drug classifications), and each
component is subject to a different type of NQTL (such as prior authorization and limits
on treatment dosage or duration); and
(E) describe how the requirements for each NQTL are implemented,
who makes the decisions, and what the decision maker's qualifications are.
(c) Step 2. Within the NQTL Template, in each classification or subclassification
worksheet, an issuer must identify the factors considered in the design and application of
the NQTL. Illustrative examples of factors are provided in the NQTL template.
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(1) If only certain benefits are subject to an NQTL (such as meeting a failfirst protocol or requiring preauthorization), issuers must have information available to
substantiate how the applicable factors were used to apply the specific NQTL to
medical/surgical and MH/SUD benefits.
(2) An issuer must document whether any factors were given more weight
than others and the reasons for doing so, including evaluating the specific data used in
the determination (if any).
(d) Step 3. Within the NQTL template, in each classification or subclassification
worksheet, an issuer must identify the sources (including any processes, strategies, or
evidentiary standards) used to define the factors identified in Step 2 to design the NQTL.
Illustrative examples of sources of factors are provided in the NQTL template.
(1) If an issuer uses these sources of factors, they must apply them
comparably to MH/SUD and medical/surgical benefits.
(2) Evidentiary standards and processes that an issuer relies on may include
any evidence that the issuer considers in developing its medical management techniques,
including recognized medical literature and professional standards and protocols (such
as comparative effectiveness studies and clinical trials), and published research studies.
(3) If there is any variation in the application of a guideline or standard being
relied on by the issuer, an issuer must explain the process and factors relied on for
establishing that variation.
(4) If an issuer relies on any experts, the issuer must describe the experts'
qualifications and whether the expert evaluations in setting recommendations for both
MH/SUD and medical/surgical conditions are comparable.
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(5) When identifying the sources of the factors considered in designing the
NQTL, an issuer must identify any threshold at which each factor will implicate the NQTL.
For example, if high cost is identified as a factor used in designing a prior authorization
requirement, the issuer would identify and explain:
(A) the threshold dollar amount at which prior authorization will be
required for any benefit;
(B) the data used to determine the benefit is "high cost;" and
(C) how, if at all, the amount that is to be considered "high cost" is
different for MH/SUD benefit as compared with medical/surgical benefits, and how the
issuer justifies this difference.
(6) The NQTL template includes examples of how factors identified based
on evidentiary standards may be defined to set applicable thresholds for NQTLs.
(e) Step 4. Within the NQTL template, in each classification or subclassification
worksheet, an issuer must provide a comparative analysis demonstrating that the
processes, strategies, evidentiary standards, and other factors used to apply the NQTL to
MH/SUD benefits, as written and in operation, are comparable to and are applied no more
stringently than the processes, strategies, evidentiary standards, and other factors used
to apply the NQTL to medical/surgical benefits. Examples of methods and analyses an
issuer could use to substantiate that factors, evidentiary standards, and processes are
comparable are included in the NQTL template. When applicable, the comparability
analysis must:
(1) demonstrate any methods, analyses, or other evidence used to
determine that any factor used, evidentiary standard relied upon, and process employed
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in developing and applying the NQTL are comparable and applied no more stringently to
MH/SUD benefits and medical/surgical benefits;
(2) if utilization review is conducted by different entities or individuals for
medical/surgical and MH/SUD benefits, identify the measures in place to ensure
comparable application of utilization review policies to the NQTL;
(3) identify any consequences or penalties that apply to the benefits when
the NQTL requirement is not met, such as a reduction in benefits if not preauthorized; and
(4) demonstrate compliance both as written and in operation by:
(A) identifying all exception processes available and when they may
be applied;
(B) identifying how much discretion is allowed in applying the NQTL
and whether such discretion is afforded comparably for processing MH/SUD benefit
claims and medical/surgical benefits claims;
(C) identifying who makes denial determinations and whether the
decision makers have comparable expertise with respect to MH/SUD and medical/surgical
benefits;
(D) performing and documenting an audit to check sample claims to
assess how several NQTLs operate in practice, and whether written processes are correctly
carried out;
(E) determining and documenting average denial rates and appeal
overturn rates for concurrent review, and assessing the parity between these rates for
MH/SUD benefits and medical/surgical benefits; and
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(F) demonstrating that there are not arbitrary or discriminatory
differences in how the issuer applies underlying processes and strategies to NQTLs with
respect to medical/surgical benefits versus MH/SUD benefits.

SUBCHAPTER P. MENTAL HEALTH AND SUBSTANCE USE DISORDER PARITY
DIVISION 4. AUTISM SPECTRUM DISORDER
28 TAC §§21.2451 - 21.2453

STATUTORY AUTHORITY. TDI proposes §§21.2451 - 21.2453 under Insurance Code
§§1355.257, 1355.258, and 36.001.
Insurance Code §1355.257 provides that Chapter 1355, Subchapter F, supplements
Subchapters A and B of that chapter, and Chapter 1368, and the rules adopted under
those statutes. Insurance Code §1355.257 also provides that the legislature intends that
Insurance Code Chapter 1355's Subchapter A or B, Chapter 1368, or a department rule
adopted under those statutes, control over Subchapter F in any circumstance in which
those statutes or rules require a benefit that is not required by Subchapter F, or require a
more extensive benefit than is required by Subchapter F.
Insurance Code §1355.258, addressing coverage for mental health conditions and
substance use disorders, requires that the Commissioner adopt rules necessary to
implement Chapter 1355, Subchapter F.
Insurance Code §36.001 provides that the Commissioner may adopt any rules
necessary and appropriate to implement the powers and duties of TDI under the
Insurance Code and other laws of this state.
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CROSS-REFERENCE TO STATUTE FOR SUBCHAPTER P, DIVISION 4. Subchapter P
implements Insurance Code §§1355.254, 1355.255, and 1355.257.

TEXT.
DIVISION 4. AUTISM SPECTRUM DISORDER
28 TAC §§21.2451 - 21.2453
§21.2451. Applicability.
Applicability. This division applies only to health benefit plans that provide
coverage for autism spectrum disorder as required by Insurance Code Chapter 1355,
Subchapter A, concerning Group Health Benefit Plan Coverage for Certain Serious Mental
Illnesses and Other Disorders.

§21.2452. Coordination of Provisions in Insurance Code Chapter 1355, Concerning
Benefits for Certain Mental Disorders.
(a) Applicability. This section applies only to a health benefit plan that is subject to
both:
(1) Insurance Code Chapter 1355, Subchapter A, concerning Group Health
Benefit Plan Coverage for Certain Serious Mental Illnesses and Other Disorders; and
(2) Insurance Code Chapter 1355, Subchapter F, concerning Coverage for
Mental Health Conditions and Substance Use Disorders.
(b) Compliance requirement. If an issuer's health benefit plan includes a
quantitative or nonquantitative treatment limitation that is permissible under Insurance
Code Chapter 1355, Subchapter A, but does not satisfy Insurance Code §1355.254,
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concerning Coverage for Mental Health Conditions and Substance Use Disorders, the
issuer must modify its plan to ensure that it complies with Insurance Code §1355.254.

§21.2453. Coverage for Applied Behavior Analysis.
A health benefit plan issuer may not deny coverage for services or benefits for
autism spectrum disorder on the basis that a provider of applied behavior analysis does
not hold a license issued by an agency of this state, as long the provider otherwise meets
one of the requirements of Insurance Code §1355.015(b), concerning Required Coverage
for Certain Enrollees.

CERTIFICATION. This agency certifies that legal counsel has reviewed the proposal and
found it to be within the agency's authority to adopt.
Issued in Austin, Texas, on February 5, 2021.

_________________________________________
James Person, General Counsel
Texas Department of Insurance

